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IMPEAUCJIOBHUE

Coznanne COBPEMEHHOTO TpPa)kJIaHCKOTO 3aKOHOAATEIbCTBA,
HayaBLIEECs] ¢ UHTCHCUBHOM JIOMKH CJIOKHBILIEHCS 32 MPEAbIayLIne
JECSATUIIETUS] COBETCKOM IUIAHOBOM 3KOHOMHKH, OCHOBAHHOW IOYTH
WCKITIOYUTEIHHO Ha TOCYapCTBEHHOM (hopMe COOCTBEHHOCTH HA OC-
HOBHBIE CPEACTBA MPOM3BOJACTBA M aJMWUHUCTPATUBHO-pACIPEACTU-
TEJTHHBIX METOJIaX yNPAaBJICHUS, HE MTO3BOJIMIA W30€XaTh MHOTOYHC-
JICHHBIX OIIMOOK, B TOJHOW MEpPE OTPa3HMBIIUX MPOTUBOPECUYMBOCTH
SKOHOMHUYECKHUX PeOopM NIEPBOIl BOJHBI MPUBATH3AIMH; OT CIIOPHBIX
MONBITOK 3aKOHOJIATENBHO COBMECTUTh UHTEPECHI COLUATIBHOTO TOCY-
JapCTBa C MOTPEOHOCTSIM PHIHOYHONW IKOHOMHKH JI0 CJIETIOTO KOTIHPO-
BaHMsI HHOCTPAHHOTO 3aKOHOIATEIBCTBA. 3a MOYTH TPU ACCITUICTHUS
CYILIECTBOBAHUS HOBOT'O I'PaXAAHCKOr0 3aKOHOJATENbCTBA ATH IPOTHU-
BOpEUHs TIOTHOCTHIO HE YCTPAHEHBI, M BPEeMS JUIIb YCHINBAJIO d(-
ekt oT 3TUX mpoTHUBOpeunid. M 3TU MPOTHBOPEUUs YK€ HE MOTYT
OBITh pa3pelieHbl CPeICTBAMHU CYI€OHOTO TOJTKOBAHUSI.

CymiecTBeHHOTO OOHOBIICHUS TPEOYIOT, KaK OTJENbHBIE WHCTH-
TYTBI, TaK U LEJbIC pa3Aesibl TPaXKIaHCKOTO IIPaBa, Kacarluecs cTa-
Tyca (pU3MYECKUX W IOPUIUYECKHX JIMI, UMYIIECTBEHHBIX OTHOIIIE-
HUH, COCTaBIISIONINX OCHOBY I'PaXkIaHCKOTO 000poTa 1 Ap. OXugaroT
TEOPETUKO-TIPABOBOTO OCMBICIIEHUS ¥ HOBBIE peainu — (PaKTHIECKU
CJIOKMBILIMECS M €IIe TOJILKO MOSIBJISIONIUECS OTHOIICHHS B cdepe
TUQPPOBBIX TEXHOJOTHH, UHTEJJICKTYaIbHOH COOCTBEHHOCTH, OTHO-
IIeHUsT ¢ YY9aCTHEM HOBBIX OOBEKTOB, a TaK)K€ HOBBIX YYaCTHUKOB
Ipa)IaHCKOTro 000poTa U JIp.

I'eononuruyeckue COOBITHS IMOCIIEIHUX JIET CO BCEH OUYEBUIHO-
CTBIO TIOKA3aJii, YTO POCCUIICKOE 3aKOHOATENbCTBO, BKIIIOYAs TPAXK-
JAHCKOE 0Ka3ajJoCh HE TOTOBO K I(PPEKTUBHOW 3aIlUTEe WHTEPECOB
OTEUYECTBEHHBIX MPOU3BOJIUTENICH U POCCHICKOTO MOTPEOUTEIBLCKOTO
PBIHKA B II€JIOM OT BHELIHUX YTPO3, CBI3aHHBIX C TOTAJIbHBIMHU SKOHO-
MHUYECKUMH CAaHKLUSIMHU U MOCIACACTBUSIMU MAaHIEMUUHBIX OrpaHuye-
Hul. W 3TOT jajieko He MOJIHBIM CIMCOK MPOOJIeM, CTOAIIMX Iepe
POCCHUICKAMH 3aKOHOTBOPUYECKHMH, HCIOJHUTEIHHBIMH U CYIeO-
HBIMU OpraHaMH BJIACTHU, SIBJISIETCSI CEPbE3HBIM BBI30BOM U IS OTEUE-
CTBEHHOH NPaBOBOM HAyKHU.



Xougercst HaACATBCA, YTO MPEACTABJICHHBIC B IIpEajlara€MOM Y-
TaTCIIIO C60pHI/IKe Hay4YHBIX CTaTeﬁ, TMOCBAIIECHHBIX aKTyaJIbHBIM IIPO-
Oonemam Tpa’XAaHCKOT'O ITpaBa, BHECYT CBOM IIOCUJIbHBIN BKJIad B CO-
BCPIICHCTBOBAHUEC pOCCHﬁCKOFO rpaXaaHCKOro 3aKOHOAATCJILCTBA.
OTpaI[HLIM (baKTOM, BCEJIAIOIUM OINITUMU3M, SABJIICTCS Y4aCTUE B HEM
MOJIOABIX YYCHBIX-FIOPUCTOB, a TAKXKE€ CTYACHTOB CTapUInX KYpCOB
MOCKOBCKOT0O PEruOHAJIBHOI0 CONUAIILHO- 9KOHOMUWYCCKOI0 MHCTHU-
TyTa. By,I[CM HaJACATHCA, YTO UACHU, BBICKA3aHHBIC aBTOPAMU, OKaXKYTCA
TIOJIC3HBIMU JIA YUTATCJIA.
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Civil Law Protection of Trade Secrets and Confidential In-
formation

Abstract:: this article discusses the legal regulation of trade se-
crets and confidential information, which contributes to it' s protection
and safety.

Key words: trade secrets, confidential information, legislation,
protection methods, security.

*k*k

B coBpeMeHHBIX YCIOBUSIX MOBBIIIIEHHONH KOHKYPEHIIUH Ha 0OJIb-
NIMHCTBE PHIHKOB XO3SIHCTBYIOIINE CYOBEKThI 03a00USHBI BOIIPOCAMHU
obecreueHus1 CBOCH KOHKYPEHTOCIIOCOOHOCTH JIFOOBIMU CPEJICTBAMM,
BKITIOYAsI 3aIUTY KOHPUICHIIMAILHON KOPIIOpAaTHBHOW HH(OpMAIHy,
MOTaIJaHue KOTOPOW B CBOOOTHBIN JTOCTYIT MOXKET HAaBPEIUTh OPTaHH-
3alliH, IPEIATCTBOBATh OCYIIECTBICHHUIO €€ KOPIIOPATUBHOI 1 Ooliee
Y3KHUX CTpaTeI'PIfI, OLITH HpH‘IHHOﬁ CHMIKCHHSA WKW HEOOIIOJYUYCHUSA
OO0XOJ0B HE HaIpAMYI0, a KOCBEHHO, BBUY CMCXKHbBIX OGCTOS[TG.HI)-
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ctBl. B HacTosIIEe BpeMsl, BOIIPOCHI, CBSA3aHHBIE ¢ KOMMEPYECKOM Tali-
HOM, ee TPaBOBBIM PETYTUPOBAHUEM U 3AIUTON SBISAIOTCA BEChMa aK-
TyaJbHBIMH. B COBpEMEHHBIX YCIOBHAX Pa3BUTHUSA (B T.4. MOTUTHYE-
CKUX, JKOHOMHUYECKUX, TEXHUYECKUX, COUUATBHBIX U JIp.) BaKHOCTD
3aIUTH KOHPUACHITHAIBHONH MHGOPMAIHK BOOOIIEe U HHPOPMAIIHH,
COCTABIISIFOIIEH KOMMEPYECKYIO TallHy, B YaCTHOCTH, CIIO)KHO Mepe-
oteHUTh. OT COXPaHHOCTH UMEIOIINX KOMMEPUECKYIO LIEHHOCTD CBe-
JEHHH, CBSI3aHHBIX C JEATENFHOCTHI0 CYOBEKTa XO3AHCTBOBAHHS, BO
MHOTOM 3aBUCHT €r0 KOHKYPEHTOCIOCOOHOCTR?. Takum 00pa3oM, co-
XpaHeHHE KOMMEpPYECKOH TallHBI - 3TO OJHA W3 TJIABHBIX 3ajad JJis
m000# OpraHu3aIuu.

Kommepueckas TaitHa - pexuM KOHPUICHIHATEHOCTH HHDOpMa-
WY, TTO3BOJISIOMIKI ee 00NafaTeNnto Mpu CYHIECTBYIONIUX WM BO3-
MOXHBIX O6CTOHTCHLCTB3X YBCIIUYUTE JOXOHI, I/I36e)KaTb HCOIIpaB-
JMaHHBIX PAcXO0I0B, COXPAHHUTH MOJIOKEHUE Ha PHIHKE TOBAPOB, PadoT,
YCIYT WM HOIy4HTh UHYK KOMMEPUYECKYIO Bhiromy°. KonduaeHim-
aJIbHas1 I/IHd)OpMaHI/IH - 9TO CBCACHUA, JOCTYII K KOTOPLIM OI'pPaHUYCH
3aKOHOM, a UX pa3rialleHue HaKa3yeMo.

CoxpaHeHre KOMMEPUYECKOW TalHBI SBISETCS OCHOBOH IIF0OOTO
yCIIeIHOTo OM3Heca, a TAKXKe SBISCTCS 3JI0roM 0e30MacHOCTH BCEX
COTPYAHHUKOB KOMIIAHUH U UX ceMen oT HeIlOGpOCOBeCTHBIX KOHKY-
peHToB®,

! Pycakosa N.T". KopriopaTusHas TaiiHa  koMMepueckas TaifHa: pasrpa-
HUYEHHUE MOHATHI (DneKTpOHHBIH pecypce). URL: I
https://www.elibrary.ru/download/elibrary 44558014 39291970.pdf (mara
obOpamenns: 4 mas 2022)

’BacunbeB B.A.Kommepueckas TailHa U e€e IIPaBOBOE PETYIMPOBAHHE
(DneKTpOHHBIH pecypce). URL: 1
https://www.elibrary.ru/download/elibrary 42650267 98898293.pdf (mara
oOpamenus: 2 mas 2022)

3 MenepanbHbiii 3ak0H «O KoMMepUeckoit Taitne» oT 29.07.2004 Ne98-D3
(c m3m. ot 09.03.21) // CobGpannn 3axoHOHaTenpcTBa Poccuiickoit denepa-
uuu ot 9 aBrycra 2004 1. Ne32 cr.

“Ilyxaxuna M.A. KoMMmepueckas TaifHa 1 ee JKOHOMHYECKAs POIb (DIeK-
TPOHHBIN pecype). URL:
https://www.elibrary.ru/download/elibrary 42547122 80536019.pdf// (nata
obOpamenuns: 1 mas 2022)
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[Ipexxae ueM BHEAPATH CPEACTBA 3AIMUTH YyBCTBUTEIBHBIX JTaH-
HBIX, B&XXHO KOHKPETH3UPOBATh OOBEKT W MpEeIMeET 3aluThl. B kade-
CTBE 00BEKTA 3alIUTHI B JAHHOM CJTydae BHICTyMaeT HH(opMaIus, Ko-
TOopas cBsi3aHa ¢ (YHKUMOHUPOBAHWEM KOMIAHHWW M TPEICTABISET
(bMHAHCOBBII W CTpaTeruuecKuii MHTEpEC ISl KOHKYPEHTOB, WU -
IpYTHMH CIIOBaMH - KoMMepueckas TaiiHa. KauecTBeHHas 3ammra
KOMMEPUYECKOW TalHBI MOJpa3yMeBaeT KOMIUIEKC Mep, OOBbeAMUHSIO-
IMA HECKOJIbKO HampaBieHUH. be3 KOMILIEKCHOro Mmojxoja BO3-
MO>KHO HapyIIeHHue KOHPUISHIINATEHOCTH CTPATETMUECKUX CBEIEHUH
KOMMEPUYECKOI'0 XapakTepa, B TOM YHCJIe: KpaXka; XHIICHUE; YTEeUKa,;
(danbcudukanys; HECAHKIMOHMPOBAHHOE PACIPOCTPAHEHUE CBEJIe-
HUH, IPEAICTABIISIONINX HHTEPEC TSI KOMITAHUH-KOHKYPEHTOB.

IIpaBoBBIE OCHOBBI 3alIUTBI KOMMEPYECKOW TallHBI 3aKJIaJbIBa-
I0TCSI B yCTaBax, MPHUKa3ax, IpaBuiiaX BHYTPEHHETO TPYIOBOTO PACIo-
psAaKa, KOHTPAKTaXx M TPYAOBBIX JOTOBOpaxX. B KOMIEKTUBHOM J0TO-
BOpE WM TPYJOBOM COTJIAIIEHUH OTJIENBHBIM ITyHKTOM OTOBapHBa-
eTCsl 0053aHHOCTh HAEMHOI'O COTPYAHHKA COONIOAATh IpaBHIIA CO-
XPaHHOCTH CBEJECHHMI1, KOTOPBIE CTAJIU U3BECTHBI II0 CITYXKOE®.

['maBHBIM HOPMATHBHBIM aKTOM, PETJIAMEHTHUPYIOIIAM PaBOOT-
HOIIIEHHUs B 001aCTH KOMMEPYECKOi TaitHbI, BrICTynaeT denepanbHblit
3akoH «O kKomMmepueckoil TaiiHe» oT 29.07.2004 Ne 98-D3. [Tomoxe-
HUS TaHHOTO 3aKOHA HE PacIpOCTPaHSIOT CBOE JIeHCTBHE Ha HH(DOP-
Maluro, KOTopas B COOTBETCTBUM € aKTYaJIbHBIM 3aKOHOAATCILCTBOM
OTHECEHA K TOoCyaapcTBeHHO TaiHe (11. 3 cT. 1 @3 «O xoMmepueckoit
TalHe»).

CriekTp aHHBIX, KOTOPBIE HE MOTYT OBITh OOBSBICHBI KOMMEP-
YecKOW TalHOM, peryiiaMeHTHpoBaH CT. 5 3akoHa Ne 98-03 u mocra-
HosieHueM IIpaButensctBa PCOCP ot 05.12.1991 Ne 35%. Oraenb-
HbI€ HOPMBI MOTYT TaK)K€ yCTaHABIMBATHCS OTPACIEBBIM 3aKOHOJA-
TEJIbCTBOM, B TOM YHMCJIE KOMMEPYECKON TallHE B I'PaHULIAX TPYIOBBIX

SIOpuanyecKre MephI 3alUThl KOMMEPUYECKOi TalfHb! (DIEeKTPOHHBIH pe-
cype). URL: // https://searchinform.ru/resheniya/biznes-zadachi/zaschita-
kommercheskoj-tajny/ (nata obpamenus: 6 mas 2022)

® TTocranosnenue Tpasutensctea PCOCP ot 5 aekabps 1991 r. Ne35 «O
NepeyHe CBECHHUI, KOTOPbIE HE MOI'YT COCTaBJISITh KOMMEPYECKYIO TalHy»
(c m3menenusiMu U nonosiHeHussmMu) // Cobpanue nocranosieHui IlpaBu-
tenbcTBa Poccuiickoit denepaunn, 1992 r., Nel-2, ct. 7
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MIPaBOOTHOIICHHH, TOMUMO CT. 11 3akoHa «O KOMMEpUYECKOi TaiftHe»,
MOCBSALIEH psif nonoxeHuil TpynoBoro kogekca PO:

- paboTojarenb MPaBOMOYEH YBOJUTH JIMLO 32 HECOONIOJCHUE
periaMeHTa KOMMEepUYeCKOW TalHBbI, IPEeTyCMOTPEHHOTO Ha MPEIIpH-
sitam (Troar. «B» I 6 4. 1 cT. 81 TK PO);

- 3a oOHapomoBaHWe KOH(HIEHITHATLHBIX CBEICHUH PaOOTHHK
HECeT MOJHYI0 MaTepHalbHyI0 OTBETCTBEHHOCTH (1. 7 1. 1 cT. 243 TK
PD);

— B TPYIOBOM JIOTOBOPE MOTYT COZIEPKATHCS CIIEITUAIBHBIE YCIIO-
BUS, B TOM YHCIIE O 3ampere 0OHApoI0BaTh KOHPHICHINAIBHYIO HH-
¢dopmanuro (cr. 57 TK PO) u .1,

Baxxnast gacts ropuandeckoro oOpMICHHS 3aUTHl KOMMepUe-
CKOH TaliHbl - TPYNOBBIE COTJALIECHUS C COTpYIHHUKaMu. B TekcT co-
TIIAIIEHUST PEKOMEHIYIOT BKIIOYATh MEPEYCHb Mep MO 00eCIeueHHUIO
0€e301MacHOCTH JaHHBIX, KOTOPBIE MOTYT CTaTh U3BECTHBI COTPYTHUKY
BO BpeMsI BEITIOJHEHHS O00S3aHHOCTEH, a TaKXKe MEPHI OTBETCTBEHHO-
ctu. [Ipy XamaTHOM OTHOIIEHHH COTPYAHMKA K 3aIllUTe TaHHBIX WU
MpeITHaMEPEHHOM BPEIUTEIHCTBE COTIIANICHNE CTAaHET FOPUINIECKOM
0a301i U151 TPUBIIEYCHHUS HAPYIIUTENS K OTBETCTBEHHOCTH F BO3MeTIle-
HUS YOBITKOB.

OTBeTCTBEHHOCTH paOOTHHKA 32 pa3riallleHne CBEJICHNH, CO-
CTaBJIAIOIINX KOMMEPUYECKYIO TallHY, JOIMyCKAeTCS TPOIICHIBAETCS B
JIOTIOJTHUTEIILHOM COTJIAIIEHUH WM OTJENILHBIM ITyHKTOM B TPYJI0-
BOM JIOTOBOpE.

Jiis obecniedeHnst COXpaHHOCTH CTPATETUYECKUX CBEJICHUI B
JIOKYMEHT BKJIFOYAIOT:

- 3ampeT Ha PaclpoCTpaHeHUue PUHAHCOBOW U CEKPETHOW MH-
(dbopmanuu, KOTopasi CTaHET U3BECTHA COTPYTHUKY BO BPEMSI HCITOJI-
HEHUS 0053aHHOCTEN;

- 3ampeT Ha Nepeaady CTpaTeruyeckrux JaHHBIX TPETHbUM JIMIaM
0e3 PEe30ITIOTINH PYKOBOIUTEIIS;

" Tpynosoii konekc Poccuiickoit ®enepauun ot 30.12.2001 Ne197-d3
(pen. ot 25.02.2022) (c u3Mm. u for., Berym. B cuiy ¢ 01.03.2022) // Cobpanue
3akoHojarenbcTBa Poccuiickoit @enepanuu ot 7 ssaBaps 2002 1. Nel (vactb
Der.3
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- 3aTpeT Ha IpUMEHEeHHE KOH(HUICHINATbHBIX JAHHBIX KOMIIa-
HHH TIPH BBIIOJIHEHUH paboT, KOTOPBIE MOTYT HAHECTH YPOH HHTEpe-
caMm (PUpPMBIL.

- 00513aHHOCTH COTPYAHUKA CBOEBPEMEHHO M3BEIIATh OTBET-
CTBEHHBIX O IOIBITKE TPETHUX JIUII OIyYUTh HHPOPMALNIO, HAXOS-
LIYIOCS IOJT 3aLUTOM;

- 00513aHHOCTH COTPYAHUKA HEMEAJICHHO YBEIOMIISITH TOJIK-
HOCTHBIX JIMII O TIOTePE WM HEJ0CTaue HOCUTEINCH CeKPETHBIX JaH-
HBIX, TIPOITYCKa, TIeYaTH, KOTOPbIE MOTYT CTaTh IPUINHON YTEUKH
KOH(UICHIINATBHON NHpOpPMALINY;

- 00513aHHOCTH COTPY/AHUKA IPH YBOJIBHEHUH CAATH TOJKHOCT-
HOMY JIMIIly BCE HOCUTENHU ¢ KOH(PHUICHIINAIBHON HH(POPMAIUEH, KO-
TOPBIMHU COTPYJHHK ITOJIH30BAJICS AJISl BHITIOHEHUsI 00513aHHOCTEH:
JOKYMEHTBI, UEPTEKH, TUCKU, QIIEIIKH, POTO- U BUICOMATEPHAIBI,
pacneuatku®.

[Mox cucremoit 3amuTel WHGOPMAIUN MOHUMAETCS COBOKYII-
HOCTBH OPTaHOB 3aIIXTHl HHpOpMaIHK (CTPYKTYPHBIX MOApa3AeICHUI
WM JOJDKHOCTHBIX JIMI] IPEIIPHUSTHS ), UCTIONB3YEMbIX UMH CPEJICTB
Y METOIOB 3alIUTHl HHYOPMAIINH, a TAKIKE MEPOIIPUSITHI, TUITAHUpPYE-
MBIX U IPOBOJAMMBIX B 3THX LIEJISX.

OpraHuzanioHHas 3aiuTa HHQopMaIMK 10 CBOEGW CyTH SIBIISI-
eTCsl OpPraHU3alMOHHBIM HAa4yajoM, TaK Ha3bIBaEMBIM «SIPOM» B 00-
el cucTeMe 3amuThl KOHQUACHITMATLHONH HHPOPMAIH TIPeIpus-
THS. 3auThl HHpopMarmu. OpraHu3anuoOHHO-TIPABOBAs 3aIIUTa WH-
(opmMarmy - periraMeHTanus IPOU3BOACTBEHHOH IEATEIBHOCTH 1 B3a-
MMOOTHOIICHUI CYOBEKTOB (COTPYAHUKOB HPEIIPHUSITHSI) Ha HOpMa-
THBHO-TIPABOBOM OCHOBE, UCKIIOUAIONIAs WM OCcIalsromas HaHece-
Hue yuiep6a JaHHOMY TIPEIPUITHIO’,

Cucrema METO/IOB 3aIUTHl KOMMEPUYECKOH TalHBI BKIFOYAIOT
CepBUCHI 0€30MacHOCTH: ayTeHTU(DHUKAIMS U YIIPaBICHHE JOCTYIIOM;
¢wibTpanys KoHTeHTa; muppoBanue uHGopMarmy; ayaut Ge3omac-

8 Memepsikoa A.D. 3amura FOPUAXYECKMX JIUIl M HHIAUBHIYaTbHBIX
npennpuHIMareneii: yaeonuk / A.®. Memepsikoa. - [lensa: M3n-so IV,
2021. - 356 c.

9 Yurymuu T'.T1. OpraHu3alMoHHOE U IPABOBOE 00ecTIeYeHre NH(OpMa-
HHOHHOM Oe3omacHocTH, - CI16: CITIGHUYHUTMO, 2014. - 173 c.
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HOCTH, KOTOPBIE UCIIONB3YIOTCS ISl OTPaHUUYEHHsI ToCTyna K nHDOp-
MaIliH, TPOTOKOIHPOBAHHS (PAKTOB OCYIIECTBICHHS JIOCTYIA U KOH-
TpoJisi UH(HOPMAITMOHHBIX TOTOKOB. OHU MO3BOJIIOT O0CCIICUUThH TPE-
IYTIPeXKICHHUE, MPEeI0TBpAIleHue, O0HApY)KEHUE M pearnpoBaHUe Ha
VHITU/ICHTHI, CBA3aHHBIE C YTEUKOW WH(OPMAITHH.

Tabmmma 1. CepBuch 6€30MaCHOCTH TS 3aIUTHl KOMMEpYe-

CKOU TaWHBI

AyTeHTH-
(ukarms u
yIpaBJIeHHE JI0-
CTYIIOM.

TpaguiuonHsle cXeMmbl ayTeHTHQUKAMU W
YNPaBICHUSI AOCTYIIOM BO MHOTHX CIIydasx yXe He
o0ecIeunBaOT aIeKBaTHOIO YPOBHA 3amuTel. B 1o-
MIOJTHEHHE K HUM [IEIeCO00pa3HO UCTIONb30BaTh CIICIIH-
IN3UPOBAHHBIC CEPBHCHI YIPABICHHUA IpaBaMu J0-
CTYNa K 3J€KTPOHHBIM TOKYMEHTAM.

OuibTpa-
U] KOHTEHTA.

AHanu3 coJiepikaHus COOOMICHHUI MO KITIOYEBBIM
CJIOBaM MOXET OBITh TOCTATOYHO dPPEKTUBHBIM, O
HAKO HEOOXOUMO MOHUMATh, YTO JIF00ast MPHOOPETEH-
Hasl I OTUX Iejiel nH(GOpMAIIMOHHAS CUCTeMa Tpe-
OyeT cepbe3HOM JTOPabOTKHU MO HYKIbl KOHKPETHOTO
MPEIIPHUSITHS.

udposa-
HHe  uH(pOpMa-

LIAH.

D710 OoAMH W3 Hambojee HAJSKHBIX CIOCOOOB
obecrieueHns KOH(GUICHIMAIBLHOCTH HH(POPMAIIHH.
Kpunrorpapuyeckue MeToAbl JaBHO U YCICLIHO pas-
BUBAIOTCS BO BCEM MHpE, IO3TOMY B HACTOSIIEE BPEMsl
MEXaHH3MBI IH(POBAHHMS SBISIOTCS CHIBHBIM 3BEHOM
B Jr000i cucteme obOecriedeHUs HH(GOPMAIIMOHHOM
0e30IMacHOCTH.

Aynmut 06es3-
OIIACHOCTH.

[ocnemaum pyOekoM B KOMIUIEKCHOW CHCTEME
MPEIOTBPAIICHUS YTEYKH HH(OPMAIMKA U3 KOMITAHUU
SIBJISIETCS CHCTEMa ayIuTa MH(GOPMaMOHHOK Ge3omnac-
HOCTH, KOTOpasi TI03BOJISIET ONIEPATUBHO OOHAPYKUBATh
Y pearupoBaTh Ha HapylIeHUs] O€30MacCHOCTH, a TaKKe
IMPOU3BOAUTE pacCI€A0OBaAHNUA HHINJICHTOB, CBA3aHHBIX
¢ yreckoit nHpopmanmm. OHa T0JDKHA OXBATHIBAThH BCE
BUBI COOBITUH, CBS3aHHBIX C MOIYYCHUEM JOCTYIa K
KOH(HICHIIHATbHBIMHA JaHHBIM W BBIIIOJIHCHUEM JeH-
CTBHI, CIIOCOOHBIX TPUBECTH K UX HECAHKIIMOHHPO-
BaHHOMY PAacKpBITHIO, BKJIIOYasi U3MEHEHUE MpaB H0-
CTyMa, KONUPOBAHUS U BHIBOJ Ha N€YaTh.
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Packpoem mpoOieMHBIE BOMPOCHI 3alTUTBI KOMMEPYECKOM
TalHBIL.

HecoBepuieHcTBO 3aKk0HOAATENBCTBA B cpepe 3alIuThl KOMMEP-
YECKOW TaWHBI MOPOXKIAET OCCKOHTPOJIBHBIN, 10 CYTH, HE3aKOHHBIN
SKOHOMHUYECKHU 000pOT KOH(DHUICHITHATFHOW KOMMepUYecKoi HHDOP-
MaIui. 3a4acTyI0 BCTpeYatoTcs (haKThl MPOIaK HHPOPMAIIHH, HAX0-
JsIIerics B pacropsbkeHUH Hajorosbix opraHos, @TC, Ilencnonnoro
(hoHa, MTACTIOPTHO-BU30BEIX CTOJIOB, a TaK)K€ OPraHOB BAFOTHOTO
KOHTPOJISL, KOTOPBIE MPU3BaHbl 00ECIIEYNBATh €€ 3aIUTY OT IPOTHBO-
npaBHoOro gocTymnal’,

Brnanenen uadopmanuu, cocTaBmsromeil KOMMEPUYECKYIO TaliHY,
HMeEET MpaBo:

- YCTaHOBHTh, U3MEHUTH, OTMEHUTh B TUCbMEHHOM BUJE PEXKHUM
KOMMEPYECKOW TallHbI B COOTBETCTBUU C 3aKOHOM M IPaXKIaHCKO-TIpa-
BOBBIM JJOTOBOPOM;

- ACIONIF30BaTh MH(OPMAIIHIO, COCTABISAIONIYI0 KOMMEPYECKYIO
TaiiHy, A7l COOCTBEHHBIX HYX[ B TIOpAJKE, HE POTUBOpEYAIlEeM 3a-
KoHogaTenbcTBY Poccuiickoil denepanuuy;

- pa3pemiaTh WIH 3ampeniarh JOCTYI K HH()OpMaIlUu, COCTaBIs-
IoIell KOMMEpUECKyIo TallHy, ONpPEeeNsaTh MOPSAOK U YCIOBHS J0-
CTyNa K 3TO# nHpOpMaIUH;

- TpeOOBaTh OT FOPUIUIECKUX JIHII, (PU3UUECKUX JTUI], IMEFOIINX
JOCTYH K HH(POPMAIINH, COCTABIISIONIEH KOMMEPUECKYIO TaifHy, opra-
HOB TOCYIApCTBEHHOW BJACTH, APYTHUX T'OCYNAapPCTBEHHBIX OPIaHOB,
OpraHOB MECTHOTO CaMOYIPABICHHUSI, KOTOPBIM MPEAOCTABISETCS UH-
(hopMmarttusi, cocTaBIISIFOIIAs KOMMEPUYECKYIO TaiftHy, yBaKEHHUE 3al[ThI
ee KOH(HICHIIMATLHOCTH;

- TpebOBaTh OT JIWII, MOJYYMBIIMX JOCTYN K MH(OpMaImu, co-
CTaBJISIIOLLEH KOMMEPUYECKYIO TailHy, B pe3yJibTaTe ACUCTBUM, COBEP-
HICHHBIX CIYYallHO WJIM IO OIIMOKE, 3alIUTy KOHQHICHINAIEHOCTH
9TOH HHpOpMaLINY;

10 O6yxos M.A. KoMmmMepueckast TaiiHa B IIPEANPUHUMATEILCKON Jies-
TEBHOCTH: TIPOOIIEMbI TEOPHHU U TPAKTHKH (DIeKTpoHHBIH pecypc). URL: //
https://www.elibrary.ru/download/elibrary 42313234 20126321.pdf (nata
oOpamenus: 4 mas 2022)
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- 3aIMINATh CBOU IIpaBa B IOPSAKE, YCTAHOBICHHOM 3aKOHOM, B
ClIydae pasrialleHusi, He3aKOHHOTO MOJTy4eHHs] HIIM HE3aKOHHOTO HC-
MOJIb30BaHUS TPETHUMH JIMIAMH MH()OpMAIINH, COCTABISIONICH KOM-
MEpYECKYIO TaiiHy, B TOM YHUCIie TpeOyIolel BO3MEIeH s YOBITKOB,
NPHUYMHEHHBIX B CBA3H C HAPYIIEHUEM €ro mpas™,

B poccwiickoii cy1e6HOM paKTHKE HEMAaJIO IPUMEPOB, KOTa CY/
BCTA€T HA CTOPOHY KoMmaHuu. Hampumep, MOCKOBCKUI TOPOACKOMN
Cy[ IPU3HAJI 3aKOHHBIM YBOJIBHEHUE COTPYIHUIIBI, KOTOpas Mepenana
10 3JIEKTPOHHOM MouTe AaHHbIe 00 00beMax mocTaBoK. Ee yBommmn
Ha OCHOBAaHUH MOJNYHKTA «B» IyHKTa 6 yactu 1 crateu 81 Tpynosoro
kozaekca Poccuiickoit ®deaepaiuu - pa3rialleHUe OXpaHsAeMon 3aK0-
HOM TaiiHbl. B apyrom ciyyae MOCKOBCKUI TOpPOACKOM CyJ BOCCTa-
HOBMJI HapyIIUTENsS peXruMa KOMMEpUYECKoW TalHBI Ha paboTe, Tak
KaK KOMIIaHUA-OTBETYHMK HE MPEJ0CTaBUIa TPYJOBOM JOTOBOP C UCT-
LIOM, NpaBWJIa BHYTPEHHETO TPYAOBOTO PACIOPSIKA COAEPIKAIH, 110
MHEHHUIO CyJa, HeueTKUe (popMyIMPOBKH, a MOJIOKEHHE O KOMMepUe-
CKOI1 TalfHe WM JpyTHE perilaMeHTHPYIOIre TOKyMEHTHI U BOBCE OT-
CYTCTBOBaJIM B KoMIaHuu. [lonoOHbIe MpUMeEpHI TOAYEPKUBAIOT HEOO-
XOJUMOCTb BHHUMATEIbHO OTHOCHTBCS K PErVIAMEHTALH BOIPOCOB,
CBSI3aHHBIX C YCTAHOBJICHHEM PEXKHMMa KOMMEpPYECKOM TalHbl. Tormaa
KOMITAaHUM TI0/I CHJTy HE TOJBKO 3aIIUTUTh Ba)KHbIE KOMMEpPUYECKHE
CBEIEHHsI, HO U BO3MECTHTh (DMHAHCOBBIC NOTEPH B CIydae HHLH-
JEHTA, KOTOPBIM MOXET MPHUBECTH K OTTOKY KJIMEHTOB, TIOTEPE MO3U-
LIA{ B KOHKYPEHTHOM Cpezie U MOAPBIBE PEIyTalUu.

[IpaBoBOe perynupoBaHHe KOMMEPUECKOW TalHBl U KOH(UIECH-
nUanbHON MH(OpMAIMK IOMOraeT o0ecleurnBaTh €€ COXPaHHOCTh U
3aIUTYy.
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Penalty as a way to ensure the fulfillment of obligations under
shared-equity construction contracts

Resume: This article examines the penalty is considered as one of
the ways to ensure the fulfillment of obligations, and specifically in the
field of shared-equity construction contracts.

Key words: penalty, shared-equity construction contract, devel-
oper, participant in shared-equity construction, moratorium.

*kx

IOpI/II[I/I‘IG:CKHe u CI)I/IBI/ILIGCKI/IG JiMha €KCAHCBHO BCTYIIAKOT B J10-
TOBOpHBIE OTHOINECHUSI IpYyr ¢ japyrom. Llenn mo takum 00s3aTelns-
CTBaM MCXKIAY CTOpOHaAMH AJOCTUTAIOTCA JIMIIBb IIPU UX HaIJICKAIIEM
HCIIOJIHCHHNHU, B CBA3HU C YEM, CTOPOHBLI ITOCJIC BCTYIIJICHUA B TaAKUC 004-
3aTeNIbCTBA MBITAIOTCS JIFOOBIMHU CIIOCO0aMH 00ECIIEUNTh UX HaIjIe)Ka-
miee ucnoinHenue. Ho, k coxkaneHnto, OOIBIIIMHCTBO TAKUX JTIOTOBOP-
HBIX OTHOIIIEHUHI HOCAT, KaK IIpaBnJI0, HCHaJICXKallee IMMOBCACHUEC CTO-
POH B IPOIIECCE OCYIIECTBICHUSI CBOMX O0sI3aHHOCTEH, YTO B CBOIO
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oyepesb BBITEKACT B HEHCIIOJHEHHWE CTOPOHAMM JOTOBOPOB IIOJIHO-
CTbBIO, TNOO YaCTUYHO.

B3pickanne HeycTOMKH, CBA3aHHOE C HEHAJISKAILIUM HCIOJIHE-
HUEM 0053aTeNLCTB MO JOrOBOpPaM JOJIEBOTO CTPOHUTENBCTBA 3aHU-
MAaeT BaKHOE MECTO B CHCTEME I'PaKIAHCKUX IPABOOTHOLIEHUH, O 4YeM
TaKXXe CBHICTEIbCTBYET MHOTOYMCIIEHHAsl CIOXHBILIAsCS cyaeOHas
MpaKkTUKa. BONBIIMHCTBO CIOPOB MEXy (U3UUECKUMU U IOpHIUYe-
CKUMH JINIJAMHU CBSI3aHBl MIMEHHO CO B3BICKAHMEM HEYCTOWKH 3a Ipo-
CpOUKy Iepefadyd OOBEKTOB HEIBMKMMOCTH YYaCTHHKAM [JOJIEBOTO
cTpoutenscTBa. OAHAKO O Ceil IeHb 0CTaIOCh MHOTO He10paboTaH-
HBIX BOIIPOCOB, B TOM YHCJIE 110 B3bICKAHHUIO HEYCTOMKH B CITy4ae BBe-
IeHHUSl MOpaToOpus, Koraa e€ B3bICKAHHE CTAaHOBUTCSI MPAKTUYECKH
MIOJIHOCTHIO HEBO3MOKHBIM.

3akoHOJaTeNneM, ECTECTBEHHO, MIPETyCMOTPEHBI TIO00OHBIE CUTY-
aIny, HO HEKOTOPhIE BOMPOCHI IO CeH IeHb ocTatoTcs 6e3 oTBeToB. K
0O0JIBLIIOMY COXAJICHHIO, BCE MPEANPUHSITHIE TOCYAAPCTBOM MEPBHI 110~
MpeKHEMY HE IMTOMOTal0T YYaCTHHKAM JI0JIEBOTO CTPOUTENIHCTBA B 3a-
LIMTE CBOMX HAPYIIEHHBIX MPaB, HOCKOJIBKY B IEHCTBYIOIEM 3aKOHO-
JaTeNbCTBE HApaBHE C NMPABONPUMEHUTEIBHON MPAKTUKONW OCTAIOTCS
MpoOJIeMbl TI0 PEHICHUIO BOMPOCOB O B3BICKAHMM HEYCTOWKH. B mo-
clieTHee BpeMsl TakKe BCE Yallle BCTPEYAl0TCs CIIydal HEBO3MOXKHO-
CTH CBOEBPEMEHHOH mHepenauyrd oObeKTa A0JEBOrO CTPOUTEILCTBA B
CB3U C HAJIMYUEM CYHICCTBEHHBIX CTPOUTECIILHBIX HEAOCTATKOB B ITPO-
LieCce OCYIIECTBIEHUS CTPOUTEILCTBA.

VYyacTue rpaxkaaH B JOJIEBOM CTPOUTENBCTBE 3aHUMAET OIHO U3
KITIOYEBBIX MOJI0KEHUHM HE TOJBKO Ul 00IIeCTBa, HO U [yl rocyaap-
cTBa B 1esoM. Ousnueckue auna npuoodpeTaroT UMYIIECTBO, HE 3a1y-
MEBIBasACh O PpUCKaX Ha pa3HbIX CTaAUAX CTPOUTCILCTBA O6T)CKTOB, u
BKJIa/IbIBasl B TAKOE HMYIIECTBO BCE CBOH IOCIICAHNE JICHEKHBIE Cpell-
CTBa, B TOM YHCJIe KpeIUTHBIE U CPEJICTBA, PACXOIyeMble 3a CUET Ma-
TEPUHCKOTO KaInTaa.

Hama cratest mocBsiiieHa JaHHON TeME B CBSA3H C HEJOCTATOYHOMN
Pa3pabOTaHHOCTBIO OTAEIBHBIX ACIEKTOB B OOJACTH 3aIIUTHI MPaB
YYaCTHHUKOB JI0JIEBOTO CTPOUTENHCTBA M KaK CIIEJCTBHE B3BICKAaHWE
HEYCTOMKHU 1O JOroBOpaM JOJEBOIO CTPOMTENHCTBA. Takke B Mpo-
LIECCE UCCIIEA0BAaHUA BO3HUKIIO MHOKECTBO BOIIPOCOB MEXAY IPaBo-
BBIM PETYJIMPOBAaHHEM B 00JIACTH B3BICKAHHsI HEYCTOHKH Kak criocoda
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o0ecriedeHus] MCIIOMHEHUSI 00s3aTeNbCTB IO JOrOBOPaM JOJIEBOTO
CTPOUTENBCTBA HA (peepaIbHOM YPOBHE, U Ha PETHOHAJILHOM YPOBHE,
a TaKkXKe CIOKUBIICHCS cy1eOHOM MPaKTUKOM.

B3sbickaHne HeycTOWKH (HE TOJNBKO MO JOrOBOpaM JIOJIEBOTO
CTPOUTENBCTBA) HHUKOIJA He OblIO0 00[eNIeHO BHUMAaHHEM LIUBHIIU-
CTOB.

Tak poccuiickuil OPUCT, ydeHbIH-IMBUIKMCT B.B. BurpsHckuii
paccMaTpuBacT MO HEYCTOMKOHM NIBa TMOHATHUS, KOTOPBIC IPEACTaB-
JSIIOT cO00I HUYTO MHOE KaK OMOHHMMBI, TO €CTh Pa3HbIE 10 3HAYECHUIO,
HO OJINHAKOBBIE TI0 HAMMCAHUIO U 3ByYaHUIO clIoBa. Tak, B CBOUX TPY-
JlaxX OH MHIIET, YTO HEYCTOWKa 3TO HE TOJBKO CIOCO0 HMCIOIHEHUS
00513aTeNBCTB, HO U Mepa IPa)K1aHCKO-TIPABOBOH OTBETCTBEHHOCTH.

M.®. JlykpsHeHKO B CBOEH Hay4yHOU paboTe mpu onpeacieHun
MOHSTHSA HEYCTOMKH CCBhUIAETCS Ha IUCKYCCHUH, IIPOUCXOIUBIINE B JI0-
PEBOIIOLUOHHBINA nepuoa: «Ps HIUBUIMCTOB ONPEAEISIIA HEYCTOUKY
B pa3Mepe HM3BECTHOH NEHEKHOW CyMMBbI, KOTOPYIO OJHA CTOpOHA
JOJDKHA YIUIATUTH IPYTOH B cydae €€ HEUCIPAaBHOCTH B UCTIOJIHEHUHT
o0s3arennpcTBa. HeycToiika — 3T0 MPUCOEAMHEHHOE K TIIaBHOMY, J0-
MIOJIHUTENBHOE YCIOBHE O IUIaTEXe NOJDKHHUKA U3BECTHOM CyMMBI Ha
Clly4all HEUCIIPaBHOCTH B UCIOJHEHHU. HeycTolka MOXKET 3aKio-
4yaThcs B Iepejiade JOHKHUKOM KPETUTOPY OINPENEIeHHOTO MMYIIe-
CTBa JIMOO B COBEPIICHUH ONpPEIEICHHBIX AEHCTBHH.

N.B. Kymaup paccmaTprBaeT MOHATHE HEYCTOWKH KaK «OIMH U3
CaMBbIX PaCIPOCTPAHEHHBIX CIIOCOOOM 00ECTICUSHHSI UCTIOJTHEHUS 005-
3aTEIbCTB, BO3HUKAIOIINX MEX]Ty OpraHu3alusaMu. J(ONOTHUTEIbHOE
00513aTeTbCTBO BO3HUKAET OJHOBPEMEHHO ¢ riiaBHBIM. ConepikaHue
€r0 COCTaBJISIIOT HEraTUBHBIC OOS3aHHOCTH JIOJDKHHMKA IO YIUIaTe
OTIpe/IeTICHHOMN JCHEXHOW CyMMBI IIPH YCIIOBUHU HEHAJIJIEKAIIETO BBI-
MOJTHEHUS TJIaBHOTO 00s3aTenscTBa. Heycrolika, kak npaBuiio, ycra-
HaBJIHMBaeTCA 3a JUIAIIEecs HapyIIIeHHEe U UCUUCIISIETCS B IPOIIEHTHOM
COOTHOUIIEHHH K CyMM€E HEHCIIOTHEHHOTO 0053aTeNbCTBA WIIH B TBEP-
JIOM IeHEeXHOU cymMe.

st 6onee rmy0OKOro MOHMMAaHHSI TAKOTO TEPMHUHA KaK «JJOTOBOP
JI0JIEBOTO CTPOUTENHCTBA» HEOOXOIMMO TaKKe OOPATHTHCS K 3aKOHO-
JaTeIbHBIM aKkTaM. Tak, B COOTBETCTBUU C 4acThio 1 ctatbu 4 Dene-
panbHOTO 3aKkoHa OT 30.12.2004 Ne 214-®3 «O0 yuyacTuu B J0JIEBOM
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CTPOUTENBCTBE» IOTOBOP YUACTHSA B 10JICBOM CTPOUTEJIBCTBE - ITO J0-
T'OBOP, 3aK/IFOUCHHBIN MEXy 3aCTPOHIIMKOM U yYaCTHUKOM JI0JIE€BOTO
CTPOUTENBCTBA, COTJIACHO KOTOPOMY OZHA M3 CTOPOH (3aCTPOMIINK)
00s13yeTcsl CO3aTh U MepeaaTh B OrOBOPEHHBIN CPOK 0OBEKT JOJIEBOTO
CTPOUTENHCTBA (MHOTOKBapTHPHBII 1OM WM MHOH OOBEKT HEIBUKU-
MOCTH) IIOCJI€ TTOJIyYEeHHUsI pa3peLIeHus Ha BBOJ O0BEKTa B 3KCILTyaTa-
LUIO, a Ipyrasi cropoHa (Y4acTHHK JI0JIEBOTO CTPOUTENBCTBA) JOIDKEH
YIUIATUTh IPEAYCMOTPEHHYIO JIOTOBOPOM JIEHEKHYIO CyMMY U IIPH-
HATh OOBEKT JOJIEBOTO CTPOUTEIILCTBA.

CornacHo ctarbe 10 ganHOrO 3aKOHa, B Cly4yae HEHUCIOJHEHMUS
WIM HEHAIJISKAIETO MCIONHEHHUS 0053aTeNbCTB 10 JIOTOBOPY CTO-
pOHa, HE MCIIOJIHMBIIAS CBOUX 0053aTENIbCTB WM HEHAIJIEKAILIE HC-
MOJIHUBIIIASE CBOU 0053aTeNbCTBA, 00s13aHA YILIATUTh JPYTrOi CTOPOHE
npeaAyCMOTPCHHLIC HACTOAIIUM @eaepaﬂmeM 3aKOHOM M YKa3aHHbIM
JIOTOBOPOM HEYCTONKH (IITpadbl, IIEHN) U BO3MECTUTH B TIOJTHOM 00'Bb-
eMe IPUYMHEHHbIE YOBITKH CBEPX HEYCTOMKH.

BI)I[ICHI/IM OCHOBHBIC HpO6J’ICMLI B O6J'IaCTI/I B3bICKAHHA HE-
YCTOMKH 110 IOTOBOPaM AOJIEBOTO CTPOUTENILCTBA U MPEIJIOKUM CIIO-
cOOBI MX YCOBEPLICHCTBOBAHUSL:

1. Cy]_[ICCTBCHHOG IIPUBJICUCHUEC ACHCKHBIX CPCACTB Yy4YaCTHH-
KOB JIOJIEBOT'O CTPOUTEIHCTBA.

B nesnsix 6e30macHOCTH NPUBIICUEHUSI JICHEKHBIX CPEJICTB y4acT-
HUKOB JIOJIEBOTO CTPOMTENHCTBA HE0OX0IUMO OTpa3uth B @3 Ne214
«O0 y4acTHH B I0JIEBOM CTPOUTENBCTBEY 3alPeT Ha IPUBJICUCHUE BbI-
HIeyKa3aHHbIX JI€HEXHBIX CPEJICTB A0 FOCYJapCTBEHHON pEruCTpanun
JIOTOBOPOB J0JIEBOTO CTPOUTENBCTBA.

2. Hapyuienue cpokoB mnepenadd OOBEKTOB JOJEBOTO CTPOU-
TENbCTBA.

JomkeH ObITh YCTAaHOBJIEH Pa3yMHBIH CPOK NPUEMKH-TIEpEIadun
TaKoOro 00bEKTa, HAIPUMEP B TEUEHUE OJTHOTO MECSIIA, 10 UCTCUCHHIO
KOTOPOTO 3aCTPOHIIINKY TPEIOCTABISIIOCH OBI IPaBO OOPMIICHHUS OJ1-
HOCTOPOHHETO NepeIaTOYHOrO aKTa.

Taroke emmé oTHIM MOJIOKUTEIBHBIM PEILICHHEM CTaJI0 ObI JOTIOJ-
HEHHE B BUJIE BO3JIOKEHHUS HAa 3aCTPONTIINKA 00513aHHOCTH 1O CBOEBpE-
MEHHOMY MIPEJOCTABICHUIO YYaCTHUKAM JI0JIEBOTO CTPOUTEIHCTBA CO-
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OTBETCTBYIOIIUX JIOKYMEHTOB (pa3pelieHrs Ha CTPOUTENbCTBO, MPO-
€KTHOW TOKYMEHTAIINH U TaK Jaliee), HapylIeHne KOTOPOi UMeIno Obl
MOCJIEICTBUE B BUJIE B3bICKAHUS €UIE OJTHOW HEYCTOMKH.

[ToCKONBKY CTPOUTENBCTBO KUJIBIX MHOTOKBAPTUPHBIX JIOMOB
OCYLIECTBJISIETCSI C MPUBJICUCHUEM JEHEXHBIX CPEICTB YYACTHUKOB
JIOJICBOTO CTPOMTENLCTBA, HEOOXOAMMA TICPBUYHAS OIeHKA (hHHAHCO-
BOM YCTOMYMBOCTH 3aCTPOMILMKA, €M0 TEXHUUYECKON COCTABIISAIOLIEH,
BBICTYHAIOMIEH TapaHTHEW TOTO, 9TO OOBEKT HEIBIKHUMOCTH OyIeT
MOCTPOEH HE TOJIbKO KaueCTBEHHO, HO U B CPOK.

Kpome Toro, ¢ Hamieli Touku 3peHUs ObLIO OBI IEIecO00pa3HO
BO3JIOXKUTh Ha 3aCTPOUIIKMKA OOSI3aHHOCTBIO IO MPEICTABICHUIO I10
3a0pocy YYaCTHUKOB JIOJIEBOIO CTPOUTENIBCTBA B LEJSIX O3HAKOMIIE-
HHS OTYETA O LIEJIEBOM HCMOJb30BAHUU JACHEKHBIX CPEACTB, yIIauH-
BaeMBIX 110 JOTOBOPAM; OTYETAa, COCTABIIIEMOTO Pa3 B KBapTai 00 oCy-
LIECTBISIEMOM AESITEILHOCTH IO MNPUBJICYEHUIO NEHEXKHBIX CPEICTB
YYaCTHHUKOB J0JIEBOT0 CTPOUTEIBCTBA.

[MocTeneHHbId Mepexoa Ha MPOEKTHOES (UHAHCHPOBAHHE M CO-
BEPLICHCTBOBAHUE JIEUCTBYIOLIEIO IPUBIICYEHUS ICHEKHBIX CPEJICTB
JOJIBLIUKOB MOXKET CTaTh CaMbIM ONTHMAJIbHBIM BapHaHTOM. B yactu
OIUIaThl MO JOTOBOpaM JIOJIEBOIO CTPOUTENBCTBA HAMHU TAK)KE BHO-
CHUTCSI TIPEJIOKEHHUE TI0 OCYIISCTBICHUIO [TO3TAITHOIO (PHHAHCHUPOBA-
HUSl CTPOUTEIHCTBA O0BEKTa, KOTJa YYACTHUK JIOJIEBOTO CTPOUTEIb-
CTBa OIJIAYMBAET HEMOCPEACTBEHHO KaXK/IbIi 3Tan BBIOJIHEHHBIX 3a-
CTpoiiiukom padoT. B ¢Bsi3u ¢ ueM, 00beM BBITIOJITHEHHBIX pa0oT J10J1-
JKEH MIPEBHIIATh (MHAHCUPOBAHKE CO CTOPOHBI YYACTHUKOB JIOJIEBOTO
CTpOUTENLCTBA. B maHHOM citydae, moatamHoe GUHAHCHPOBAaHUE HY K-
JlaeTCsl B YETKOM KOHTPOJIE HE TOJIBKO CO CTOPOHBI HAJ30PHBIX Opra-
HOB, HO U CTPOUTEIBHOI0 HAJ[30pa, PETUCTPALIMOHHBIX OPTaHOB, B TOM
YHUCJIE CaMOM CTPOUTENBHON KOMITAHUU.

B pamkax nopsiika pacTOp>K€HUs 10r0BOpa A0JIEBOT0 CTPOUTEIb-
CTBa, B IEJIAX Pa3rpy3KH CyIeOHBIX OPTaHOB, KOTZIa 00€ CTOPOHBI HE
BO3paXKaloT TMPOTHUB PACTOPIKEHHUS TaKOTO JO0TOBOpa, HEOOXOIMMO
NPEAOCTaBUTh CTOPOHAM MPAaBO MPOIMUCHIBATH B JOTOBOPE MOPSIOK
€ro OJHOCTOPOHHET0 PACTOPIKEHHUS BO BHECYIOHOM TIOPSIIKE B HE3a-
BHCHUMOCTH OT TOT'0, KAaKO! M3 CTOPOH HaPYIICHHI 00s3aTEILCTBA 110
JIOTOBOPY, B CPOKHU U Ha YCJIOBUSX, IPEAYCMOTPEHHBIX JOTOBOPOM.
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3acTpOHIINK W YYAaCTHHUK JOJIEBOTO CTPOUTEIHCTBA JOJDKHEI Ca-
MOCTOSITEIIEHO OTPENENATh BU U pa3Mep HEYyCTONKH, B CIIydae MosB-
JICHHS TAKOTO YKeJlaHWs, 3a HapylIeHHe 00513aTeJIbCTB, B TOM YHCJIE I10-
PAIOK BO3BpaTa JECHEXKHBIX CPEJCTB IMPHU OJHOCTOPOHHEM OTKa3e OT
HCIIOTHEHHS IOTOBOPA B pazMepe cTaBku peduHancupoanus L1b PD.
To ectp, 10 TIPaBy CTOPOH, B IOTOBOPE JOJIEBOTO CTPOUTEIHCTBA OY-
JIET JOMyCTHMa BO3MOXKHOCTh YKa3aHHS OINpENeTIeHHON KpaTHOU jie-
HEXHOW CYMMBI B CUET YIUIAThI HEYCTOWKH IMPH HECBOEBPEMEHHOM
cmade 00beKTa HEJBIDKUMOCTH. B TakoM cirydae, IpH ojiade HCKo-
BOTO 3asIBJICHUS B CyJ, CyMMa HEYCTOWKM OyJeT MmpomucaHa B IOTO-
BOpE, B CBS3U C UM CTOPOHAM HE MPHUETCS TPOU3BOIUTH KAaKOK-THO0
e€ pacuer, a cyay B CBOIO OYepenab JelaTh Imepepacyer MpHu Herpa-
BWIBHOM OIPEAEIECHUN HEYCTOMKN OJHOM U3 CTOPOH. Takke B AOTO-
BOpE J0JIEBOIO CTPOMTEILCTBA C Hallel TOYKH 3PEHUS CTOPOHAM
YeTKO JOJDKEH OBITH OMpENesieH MepHoi MPUMEHEHUs MPOIEHTHON
CTaBKH B CITy4ae OOpalieHus JONBITUKOM B CY IJIsl BOCCTAHOBIICHUS
HapYIIEHHBIX MPaB, TM00 Ha JEeHb HACTYIJICHUS 0053aTENbCTB, JINOO
Ha JIeHb (PaKTHYECKOTO UCIIOTHEHUS HITH XKe 0 eproiaM JeHCTBHS
CTaBKHU.

OTHOCUTENBHO yYMEHBUIEHUS CyIaMH pa3Mepa B3BICKMBAaeMOI
HEYCTONKH TakKe HEOOXOMMO BHECTH Psijl IOJIOKEHUI Ha 3aKOHO/1a-
TEBPHOM YPOBHE, KOTOPBIE MIOCTIOCOOCTBYIOT YPETryJIUPOBAHHUIO HAPY-
LIEHHBIX TPaB YYaCTHUKOB JOJEBOTO CTpouTenbcTBa. [IpaBompume-
HUTEJIbHAS MTPAKTUKA B CylaX oOLIeH FOPUCIUKIIMA TOBOPUT O TOM,
9TO ()aKTUIECKH MIPH YAOBICTBOPEHUN UCKOBBIX TPEOOBAHHIA O B3BIC-
KaHWW HEYCTOWKH MO JIOTOBOPaM JOJEBOTO CTPOHUTENHCTBA CyJaMHU
ype3aercs 1o X0J1aTaiiCTBY 3aCTPOMUIIIMKOB MIOJIOBUHA MPEbABISIEMOI
HEYCTOMKH, a B HEKOTOPBIX CIy4yasX B MOJIb3Y JAOJBIINKOB B3BICKHUBA-
etca He 6onee 30%. Takum 00pa3oM, HEyCTOWKA, BHICTYTIAIOIIAS U 3a-
KpeIUIeHHas 3aKOHOJ[aTeNieM KaK IpaXkIaHCKO-TIpaBOBasi OTBETCTBEH-
HOCTb M OJIFH U3 ClI0c0O0M obecriedeHust 0043aTeTbCTB HE BBITTOIHSAET
CBOIO OCHOBHYIO (DYHKIIMIO B TIOJIHOM Mepe.

Heo6xonnmo Ha 3aKOHOIATENTLCTBOM YPOBHE ONPEACIUTH KOH-
KpETHOE TPOIIEHTHOE COOTHOIICHWE CHIKEHHS CyJaMH B3BICKHBAae-
MO HEYCTOMKH (B TOM YHCIIE, B paMKax oOpalieHus ¢ TpeOOBaHUAMHU
0 B3BICKaHHH PAcX0J0B Ha yCTPaHEHHE CTPOUTENBHBIX HEJOCTATKOB)
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He Oonee yeM Ha 20%. C ogHOM CTOPOHBI 3TO MOXKET BbI3BATh BO3MY-
LIEHUE CO CTOPOHBI 3aCTPOMIINKOB, HO C APYTOA CTOPOHBI 3TO MO3BO-
JIUT TIPEACTABUTh YUYACTHUKAM JIOJICBOTO CTPOUTEIHCTBA HAUOOJIBIIIYIO
TapaHTHIO MO0 BOCCTAHOBIICHUIO X HAPYIICHHBIX TPAB.

OTHOCUTENEHO OOBSBICHUSI MOPATOPHUS IO B3BICKAHMIO He-
YCTOHWKH B paMKax TsDKEION 3KOHOMHYECKOW 0OCTAaHOBKH Ha TEpPPH-
topun Poccutickoit @eaeparuu u omyonukoBanus [locTaHoBieHUs
[IpaBurenncTBa Poccuiickoit demepartiu ot 26 maprta 2022 1. Ne 479,
NPEAOCTABISOIIErO 3aCTPONIIMKAM OTCPOUYKY HMCIIOJIHEHUS PEILECHUS
CyIIOB B IEPUOJI CO JHS BCTYIUICHUS HACTOSIIIETO MOCTAHOBICHUS J10
31 nexabps 2022 r. BKIOYUTEIBHO, MBI CYMTAEM, YTO HEOOXOIUMO Ha
3aKOHOJIaTENbCTBOM YPOBHE MPEAOCTABUTHh T'APAHTUU YYACTHHKAM
JIOJIEBOTO CTPOUTENIHCTBA IO B3BICKAHMIO HEYCTOWKHM IOCIIE MpeKpa-
IIEHUST TEUCTBUSI MOPATOPHUS, B TOM UHUCIE Pa3bICHUTH MOJIOKEHUS
JMAHHOTO ITOCTAHOBJICHUS, 3AIPETUB Cy1aM OOIIel FOPUCIUKIINA OTKa-
3BIBaTh B ITOJIHOM 00beMe B TpeOOBaHMIX O B3BICKAHUH HEYCTONKHU CO
CCBUIKOM Ha JaHHOE MTOCTaHOBJICHHE.
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TEJICTB IO JOTOBOPAM Y4JacTHs B JIOJIEBOM CTPOHUTEIILCTBE, YCTAaHOB-
JICHHBIX 3aKOHOJIATEIECTBOM O JI0JICBOM CTPOHTEIILCTBE, 00 0COOEH-
HOCTSIX BKJIIOUEHUS B AMHBIA PEECTp MPOOIEMHBIX 00bEKTOB MHOTO-
KBapTUPHBIX IOMOB U (WJIN) UHBIX OOBEKTOB HEJBMKUMOCTH, B OTHO-
IIEHHH KOTOPBIX 3aCTPOUIIMKOM OoJiee ueM Ha 6 MecsIeB HapyIIeHbI
CPOKH 3aBEpLICHHsS CTPOHMTENHCTBA (CO3/1aHMS) MHOTOKBAPTHUPHOTO
JoMa U (M) HHOTO 00beKTa HEIBMIKUMOCTH H (MJ1H) 0053aHHOCTH 110
nepenade o0BEKTa JJOJIEBOTO CTPOUTEIHCTBA YYACTHHKY IOJIEBOTO
CTPOMTEINIBCTBA TI0 3aPETUCTPUPOBAHHOMY JJOTOBOPY YJacTHs B J0JIe-
BOM cTpouTenbeTBe» // Cobpanue 3akoHonarenberea PO, 04.04.2022,
Nel4, cT.2263.
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Anti-corruption in higher education in the Russian Federa-
tion

Resume: This article discusses the features of civil liability in the
case of harm caused by abuse of law, determining the facts that the
legal institution under study is perhaps one of the most controversial
in legal science, since there are currently no unified approaches to
defining the concept, forms, grounds and conditions of such liability.

Key words: good faith, abuse of law, definition of law, partici-
pants in legal relations, offense, estoppel.
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[MpuHIHI TOOPOCOBECTHOCTH SBJISIETCS OJJHOM U3 OCHOBOTIOIAra-
OMUX MPUHIAIIOB I'PaKAaHCKOI'0 IIpaBa U YHUBCPCAJICH IJIA JII000T0
BHUJIa TPAXKAAHCKUX HpaBOOTHOIHGHHfl.
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ITonsaTre OGPOCOBECTHOCTH B POCCHIICKOM TPaKIaHCKOM IIpaBe
UMEET JBOMCTBEHHYIO IPUPOLY — CYOBEKTHBHOE M OOBEKTUBHOE
Hauano. C ogHOW CTOPOHBI, JOOPOCOBECTHOCTh — 3TO COOJIOJCHHE
YYaCTHUKOM ITPABOOTHOIIEHUH MpeANNCaHNi KOHKPETHBIX PaBOBBIX
HOpM (cyObeKTHBHAsI A0OpocoBecTHOCTH). C MPyroi CTOPOHBI — 3TO
IIPaBIUBOCTb, YBAKEHUE IPaB, BEPHOCTh 0053aTEIbCTBAM IPU OCY-
LIECTBICHUH CBOMX IpaB (00bEKTUBHAS JOOPOCOBECTHOCTB).

[lonsaTHe 1OOPOCOBECTHOCTHU SIBIISICTCS NMPABOBBIM, HECMOTPS HA
HaJIMuMe HPaBCTBEHHOW COCTABJISIIOIIEH U OLIEHOYHOM TTpupoibl. [Tpu
9TOM elle O BKIIOYSHHs NpuHIHMIA To0pocoBecTHOCTH B cT. 1 T'K
P®, B cyneOHoli mpaKkTHKE MOHATHE AOOPOCOBECTHOCTH aKTUBHO HC-
M0JIb30BAJIOCH AJIsl IPECEUEHUs JIFOOBIX BUIOB 3JI0yIIOTPEOUTEIHHOTO
MIOBE/ICHUSI.

[MpuHIHI 10OPOCOBECTHOCTH ycTaHOBIEH He Tonbko cT. 1 ['K
P®, Ho 1 MHOTMIMH IPYTUMH HOPMAMH, KOHKPETHU3UPYIOIIMMHA OOTITHI
HNPUHLMII B 3aBUCHMOCTH OT NPHUHAIUICKHOCTU TPAXKIAHCKO-TIPABO-
BBIX OTHOLICHUH K TOMY WM HHOMY BHAY. [Ipu 3TOM KpuTepuu 100-
POCOBECTHOI'O MOBEJCHNUS, YIIOMSHYThIE AJIsl yYACTHUKOB 00s13aTeb-
cTBeHHBIX mpaBooTHomIeHuid B ¢T. 307 'K P® (yuuTsiBaTh mpaBa u
3aKOHHBIE MHTEPECHI JAPYT ApYra, B3aMMHO OKa3blBaTh HEOOXOJMMOE
COJICHCTBHUE IS JIOCTHXKEHHS LIEMH 0053aTeNIbCTBA, a TaKkKe Mpeso-
CTaBIISITH APYT YTy HEoOXoAMMy0 MH(pOpPMAaLHIO), MOJIeKAaT Mpu-
MEHEHHIO M K JPYyTMM BHAaM MPABOOTHOIIEHUH, YTO B OIPEJIEIEH-
HO Mepe BocronHseT orcyTcTBue B cT. 1 ['K PO nedmannmum nows-
THIO T0OPOCOBECTHOCTb.

3noynoTpebieHre MpaBoM B POCCHICKOM IpakJaHCKOM IpaBe
CIIEZIyeT ONpeNeNaTh Kak (JOpMy OCYIIECTBICHHS MpaBa, MpUHAIIE-
JKalero cyobeKTy, B MPOTHBOPEUYHUH C €r0 Ha3HAUYE€HHUEM U T'OCIOJI-
CTBYIOIIMMH B OOLIECTBE MOPaJbHBIMH NPUHLIUIIAMHU, OCPEICTBOM
KOTOPOTO CyObEKT MPUYUHSET Bpea APYTHUM yJacTHUKaM OOIIeCTBEH-
HbIX OoTHomeHuid. ClieoBaTeNnbHO, 370yNOTpeOIeHne MpaBoOM Cile-
JyeT OTHOCUTH K NIPaBOBOMY IMOBEJECHHUIO, KOTOPOE B ONPEIEIIEHHBIX
Cllydasix MOXeT MPUOOPECTH HENPAaBOMEPHBIN XapaKTep U CTaThb mpa-
BOHApYIIEHUEM.

Xotenoch Obl TakKe 0003HAUUTH CIIEAYIOIINE IPU3HAKH, 110 KO-
TOPBIM MO’KHO XapaKTepH30BaTh 3JI0YNOTPeOIeHNE TPaBOM:

1) Hanuywe y numa cyOBeKTUBHOTO MIPaBa;
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2) OesTeNsHOCTH 110 OCYIIECTBICHUIO JAHHOTO TPaBa;

3) mcmonp30BaHWE NAHHOTO TpaBa HE MO €ro COIMaJIbHOMY
Ha3HAUCHHIO, a C MPUYMHEHHEM Bpeaa OOIECTBEHHBIM WM K€ JINY-
HBIM HHTEpEcaM;

4) oTCYTCTBHE HApYIICHNS KOHKPETHBIX IOPHINIECKHUX 3aIPETOB
(T.e. X cOOJIOIEHNE) YITH HEBBITTOTHEHMS 00s3aHHOCTEH (T.€. MX HC-
MOJTHEHUE);

5) ycraHnoBieHue (axTa 3I0yIOTPeOIeHUS IPAaBOM KOMITETEHT-
HBIMH TTPABOIIPHUMEHUTENEHBIMHA OPTaHaAMU;

6) HaCTyIUIEHHE IOPUINUECKHUX TTOCIIEICTBHA.

3n0ynoTpebsTh CBOMMHU MPOLIECCYILHBIMU TIPABAMU B PaMKax
apOUTpa)XHOTO TpoIlecca JIUIA, YIACTBYIOIINE B Jelie, MOTYT M0-pas3-
HOMY. JIOCTaTOYHO TSDKEJIO MPUBECTU IOJIHBIM [IEPEYEHb TAKUX CIIO-
co0O0B B BUJy TOTO, YTO IPUMEHEHHUE JTIOO0T0 U3 HUX 3aBUCHT OT KOH-
KPETHBIX 00CTOSTENHCTB paccMaTpruBaeMoro aena. GakTopel, BIUSIO-
e Ha BBIOOpP crocoba 31moynoTpedaeH s TpaBoM Heqo0poCoBeCT-
HBIM YYaCTHHKOM apOMTPa)KHOTO IMpOoIecca, COOTBETCTBEHHO, TOXKE
pasHEIe.

K croco6am 3moynorpebiaeHns mporeccyatbHBIMU IpaBaMu, KO-
TOpBIC BEAYT K 3aTATHBAHUIO apOUTPaKHOTO MPoILiecca, MOKHO OTHE-
CTH:

1. Tlogauy 3agBiIeHUI U XOJATANUCTB C LENBIO 3aTSHYTh MPOLECC.

CHexTp Takux 3asBICHUNA W XOJIaTaliCTB OYECHH IIUPOK, OJTHAKO
OHH JIOJDKHBI TIPECIIe0BATh JIMIIb OJIHY 1elTb — 3aTSHYTh MPOIIECC.

2. HeonmHokpaTtHas HesIBKa HaJyIekKallle N3BEIIICHHBIX CTOPOH.

3. HenpezcraBneHne OTBETYMKOM J[OKA3aTENbCTB 0€3 YBaXKH-
TEJBHOW Ha TO MPUYHHBL.

4. Tonaua xonaraiicTBa 00 OTIIOKEHHH PACCMOTPEHHUS Jiena B
CBSI3H C HEOOXOJMMOCTBHIO 3aKJIFOUEHUS] MUPOBOTO COTJIANICHUS TI0
neny 6e3 peabHOT0 HaMEePEHHUS 3aKITFOUUTh TAKOE COTIIAIICHHE.

AnHanu3 jen u3 cy/eOH0-apOUTPaKHON MPAKTHKH IO MPUMEHe-
HUIO TOJIOKEHUH O 3J70yNMOTpeOIeHnH MPaBoOM B paMKax 00s3aTelib-
CTBEHHBIX [TPABOOTHOIICHUH TO3BOJISIET IPUNUTHU K BBIBOAY O TOM, YTO
CYJIbI TIPH PACCMOTPEHUHN U pa3pelIeHuH MOA0OHBIX JIeNl UMEIOT -
POKHE TUCKPELIMOHHbIE TIOJIHOMOYHS ¥ HapsAy € IPUHLIUIIAMH JO0OPO-
COBECTHOCTHU M Pa3yMHOCTH JCHCTBUM yYaCTHUKOB ITPaBOOTHOLICHUH
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PYKOBOJCTBYIOTCS TaK)K€ TPEOOBAaHHUSAMU CIIPABEAIMBOCTH, IIPOSIBIIA-
IOLIMMUCS], HAIIPUMED, IIPH OLIEHKE COPa3MEPHOCTH ITOCIIEACTBUM ITPH-
MEHEHHS TOTO WM MHOTO Croco0a 3alluThl NPaB YIPaBOMOUYEHHOTO
JIMIIA C TIOCTICICTBUAMH OTKa3a eMy B CyeOHOH 3aluTe mpaga.

OcTomnnens B POCCUHCKOM I'PasKIaHCKOM IIPAaBE HE SIBIISIETCSA Ca-
MOCTOSATEJIbHBIM HIpUHOUIIOM. HopMel, ycTaHaBnMBaromme 3CTOI-
TeJib, TAKXKe 00eCIIEUYNBAIOT 3alIUTy YYACTHUKOB IPa)KIaHCKOTro 000-
poTa OT HeZOOPOCOBECTHOTO MOBEICHHUSI.

TIpencraBnsiercs, 4yTo OTAEIBHOE 3aKperieHue scromnmnens B 'K
P® sBngercs u3NMUIIHUM, OHAKO MPU HAJTUYMU B JEHCTBYIOIIEM 3a-
KOHOJATEeJIbCTBE MOJOOHBIX HOPM, HEOOXOIUMO aTh 3aKOHOJATENb-
HYIO A€(pUHULNIO TOHATHS.

B cootBercTBUM ¢ TeMOl «OCOOCHHOCTH I'paXKIaHCKO — IIPaBO-
BOH OTBETCTBEHHOCTH BCIEACTBHUE 3JI0YMOTPEOJICHUS TPAaBOM» Clie-
IyeT AOMOJHUTH 'paxknanckuil kogekc PO craThell, B COOTBETCTBUU
C KOTOPOIl ydacTHHKaM Ipa)KIaHCKUX NIPABOOTHOIIEHUH OyneT 3ampe-
IIEHO HeTOOPOCOBECTHO MPOTHBOPEUYHUTH CBOEMY ITOBEICHHIO.
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KpumuHanmucTiuecknii MEXaHW3M COBEPIICHHUS IMPECTYIUICHHUS,
SIBJISISICH MHIUBUAYAIBHBIM TS KQXKJIOTO JACSHUS, UMEST U 001Iue, mo-
BTOPSIOIIUECS CBOWCTBA. [IJis MPECTYIUICHWH OJHOTO BHJA THUITHY-
HBIMH MOTYT OBITH CTIIOCO0, 0OCTaHOBKA COBEPILIECHUS, CBA3H U MHbBIE
(hakTHUecKue TaHHBIE, 00pa3yIOIHecs Py ATOM. T UITHIHBIMI MOTYT
OBITh W AJIEMEHTHI PacCIleAOBaHUs: JOKA3aTEeIbCTBA, UX UCTOYHHKH,
CPEeICTBa M METOJIBI UX MOTyUESHHUS.

OmHako W3BECTHO, UTO HET pacclieIOBaHUSA BOOOIIE, a €CTh pac-
CJICIOBAaHUE KOHKPETHBIX BHJIOB MPECTYIUICHUNA. DTH MPECTYILICHUS
OTJINYAIOTCA APYT OT APYra He TOJBKO MPU3HaKaMH, YKa3aHHBIMU HOP-
MaMH yTOJIOBHOTO IpaBa. Kakapiil BU XapakTepusyeTcsl crioco0amMu
COBEPIICHUS W COKPBITHS, OOCTaHOBKOH coBepiueHus. JIMYHOCTH
yOUMIIIBI ¥ IMYHOCTh PACXUTHUTEIIS ITOAYAC CYIIECTBEHHO OTINYAI0TCA.
OTi9HBI U IpyTHe 00CTOATENhCTBA. Bee 3T0 MpuaaeT Kaxk oMy mpe-
CTYIUICHHIO WHAWBHIyaJbHBIA XapakTep, 4T0 00yCIOBINBAET U OCO-
OCHHOCTH HCIIOJIb30BaHUs KaK OOIIETEOPETUUCCKUX TOJIOKEHUH, TaK
Y CPEJICTB U METOJI0B KPUMHUHAIIMCTUIECKON TEXHUKH U CIICJICTBEHHOMN
TakTUKH. [[o3TOMYy peKoMeHIalny YKa3aHHbBIX TPEX pa3/IeioB KPUMU-
HaJIMCTUKH CTAaHOBSATCS JCHCTBESHHBIMU TIPU pa3pabOTKe 0COOEHHO-
CTEeN uX MPUMCHCHUA B pacCI€OBaHUU OIPCACICHHBIX BHUIO0B IIPC-
CTYIUICHUH.

Mertoarka paccieqoBaHUs COSIWHSET JNaHHBIE TPEX pa3/ieiioB
KPUMUHAJIMCTUKU: 00IIeil TeOpHH, KPUMUHATUCTUIECKON TEXHUKH U
TakTUKH. OCHOBBIBasICh Ha OOIIETEOPETHYECKUX TIOJOKEHHSIX,
MIPEX/Ie BCETO Ha YUEHUSIX O KPUMHHAIUCTHYECKOW XapaKTEPUCTHKE
NMPECTYIUICHHUSA, O CJICACTBCHHBIX CUTYyallUAX, CICACTBCHHBIX BEPCUAX
W OpTaHMU3aIlMN PacclieIOBaHuUs, METOIMKA PACKPHIBAET OCOOCHHOCTH
MIPUMEHEHUS TEXHHUYECKUX CPEJICTB U TAKTUIECKHX ITPHEMOB IIPH pac-
CIIEIOBAaHUH OINPEJECICHHOIO BHJA NPECTyIUICHHH. B Meronuke Bce
OOCTHXKCHHA KPUMUHAINCTUKU HpI/ICHOC36HI/IBaIOTC$I K paccienoBa-
HUIO OTJIEBHBIX BUOB MPECTYIUICHUN.

BoccTaHoBUThE KapTHHY MPECTYIUICHUS, COSMHIB MEXIY COO0M
BC€ YJIMKH, KaK MeJlbuaiime KYCOYKHM I1a3jia, OIpEACINTb KPYT MO0~
3peBaeMBbIX, Cy3UTh €ro JI0 KOHKPETHOI'O YeJIOBeKa U, coOpaB JocTa-
TOYHOE KOJIMYECTBO JIOKA3aTEeNbCTB, YKa3aTh HA BUHOBHUKA — 3TO Pa-
00Ta MPaBOOXPAHUTEIHLHBIX OPTAHOB.
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[Icuxonormueckre METOIBI B OCHOBHOM PEATN3YIOTCS MPH TPO-
M3BOJICTBE OT/IENIbHBIX CIIEICTBEHHBIX JAeHCTBUI, Hanboee BHICOKUI
MIPOLIEHT — MPH MIPOBEACHUM AOMPOocoB. [IepBbIM 1e10M creaoBaTelnb-
JI03HABAaTENb TOJDKEH YCTAHOBHUTH NICHUXOJIOTHYECKUN KOHTAKT (C TeM,
KOTO JompamuBaeT). s 3TOro mpUMEHSIOTCS COOTBETCTBYIOIINE
TICUXOJIOTHYECKHE TPHEeMBI U MeToabl. Jlamee, yke B Impolecce 10-
mpoca, ciefoBaTedb GOPMUPYET NCUXOJIOTHYECKUN OPTPET A0mpa-
IIMBAEMOTO JIUI[A I TOTO, YTOOBI 3HATH, B KAKHE MOMEHTHI M KaK HC-
MOJIb30BaTh 3TH MeToAbl. Clieqyroliee cIeCTBEHHOE AeUCTBUE, TPH
KOTOPOM MPUMEHSIOT ICUXO0JIOTHYECKHUE METOIbI, — 3TO OOBICK. 31eCh
TaK)Ke MPeXJie BCEr0 yCTaHABIMBAETCSA ICHUXOJOTHYECKUNA KOHTAKT,
HO YK€ Ha paboyeM dTare OOBICKa OCYIISCTBISIOT HaOIMIOAeHHUE 3a
MICUXHUKOW OOBICKUBAEMOTO JIUIA JIJIsl TOTO, YTOOBI ONPEACIUTh, B Ka-
KOM MECTE MOTYT OBITh TAHHHKH U JPYTUE CKPHIBAEMBIC OOBEKTEI.

[Ipu mpubmmkenuu (cnemoBarelnieiil) K HUIM YeIIOBEK HAYHMHAET
BOJIHOBAaThCS, TIepeOMpaTh MaNbIbl, 3aJaMbIBaTh PYKH, TEpPEOUTH
OJIeXTy, TOBOPUTH CKOPOTOBOPKOM. Min, HA00OpOT, MBITAETCSI OT-
BIIEYb CJIEIOBATENS OT TOTO MECTa, B KOTOPOM HaXOJUTCS TAHHK, Ka-
KHMH-TO PaccKa3aMu, pa3srOBOPaMH U T.II.

OIIHI/IM M3 3TAllOB CICACTBHA, I'/I€ UCIIOJIB3YIOTCA IICUXOJIOTHYC-
CKHe€ TIPUEMBbI — 3TO NMPOBEpKa MoKa3aHuil Ha MecTe. 37ech TaKKe Hc-
MIOJIE3YIOTCSI TICUXOJIOTHYECKHE METOJBI JIJISI TOTO, YTOOBI YeJIOBEK
ycrokomics 1 6onee 0ObEKTUBHO MOKa3bIBaJl, PACCKa3bIBaJl U KOM-
MEHTHPOBAJI, HAXO/IICh HA MECTE ITPOUCIIECTBHS. DTO BaXKHO, TaK KaK
JTaeT BO3MOXKHOCTh 00Jiee PealbHO BOCCTAHOBUTH COOBITHSI TIPECTYII-
nenus. Takxke rcuxonorn padotaroT npu orno3HaHuu. OHU yCTaHaB-
JIMBAKOT KOHTAKT C OIIO3HAIOUIHUM JIMIIOM U ITOTOM JJISA TOT'O, 4TOOKI OH
pCajIbHO MOTI' OIIO3HATh IMPECTYIMHHWKA, BOCCTAHOBUII B IMaMATHU IIPpU-
3HAKH U CBOWCTBA JIMIIA, KOTOPOE HYKHO OITO3HATh.

HpeCTYHHI/IKI/I IMOCTOAHHO UCHOJIB3YIOT HOBBLIC TCXHOJIOTHUU IIPU
COBEpILIEHUM TpecTyIsieHnd. Y COOTBETCTBEHHO MPaBOOXPAHUTENb-
HBIE OpraHbl OepyT UX Ha UCCIIEOBaHNE ISl HCIIOIB30BaHMs B paboTe
C 3JIOYMBIIIJICHHUKAMH UX K€ METOIAMH.

B pesynpraTte mpoBeeHHOTO CCIeA0BaHuUS 1EIeCO00pa3HO MOI-
BECTH OOILME UTOTH U BBIICIUTH OCHOBHBIE TEOPETUYECKUE MOJIOXKE-
HUSL.

~ 28 ~



KpumuHanpHas cuxoaorus U3ydaeT NCUXUYECKUE 3aKOHOMEP-
HOCTH, CBS3aHHBIE C (OPMUPOBAHUEM IPECTYIIHOM YyCTaHOBKH, 00pa-
30BaHMEM MPECTYIMHOTO YMBICHIA, MOATOTOBKOW U COBEPILICHHEM Mpe-
CTYIUICHHS, a TAK)KE CO3/IaHIEM MTPECTYIMHOTO CTEPEOTHIIA TOBEACHUSI.

[IpoBeneHHOE HCCIIEOBaHNE B AMIUIOMHOW PabOTe CBUICTENb-
CTBYET 0 HEOOXOAMMOCTH OoJiee TITy0OKOTr0 M3YdeHHs IICHXOIOTHYe-
CKMX OCOOCHHOCTEH JIMYHOCTH MPECTYMHHUKA U MPECTYIHON TPYIIIIHI,
a TaKoKe MCUXOJOIMYECKUX IIyTeH BO3AECHUCTBHS HAa HUX C LIENbIO pa3-
paboTKH peKoMeHAaui B 00JIaCTH HHAUBUAYAIBHON MPOQIIAKTHKA
MPECTYMHOCTH.

OHCHI/IBaH JIMYHOCTB 4YCJIOBCKaA, HCO6XOIII/IMO BbISABJISITH JOMWHU-
pyrotue mo0y)aeHus U 0000IeHHBIE CIIOCOOBI €ro KU3HEIeATENb-
HOCTH, 00Opa3yroiue OOIIYI0 CXeMY €ro MOBEICHUS, CTPATETHUIO ero
KHU3HECSATEITHHOCTH.

AHanu3 TMYHOCTH BaXKEH IIPU KPUMHUHOJIOTHYECKOM U3yUEHHUH €€
BO B3aWMOJCICTBUU C COLMAIBHON CpeAo, TaK KaK NpeCTymHOE MO-
BEJICHUE POXKIIACT HE cama 1o ceOe TMYHOCTh WU cpefia, 8 UMEHHO MX
B3auMozeiicTeie. CBsi3b COLMAIBHBIX YCIOBUU C MPECTYIHBIM MOBE-
JCHHEM HOCHT CIIOXKHBIN XapaKTep, IPUYeM BCEI1a COLMaIbHbIE YCIIO0-
BUSI IPOSIBIISIIOTCA B NIPECTYIUIEHUH, IPEIOMIISIICH YEPE3 JTUYHOCTD. B
psijie ciydaeB OHU B ITPOIIecce JITUTEIBHOTO COIIMATBHOTO B3aUMO/ICH-
CTBHS HAaKJIQABIBAIOT OTHOCUTEIHHO CTOWKUIN OTIIEYaTOK Ha JIMYHOCTh
" IOPOXKIAA0T HE OTACJIBHBIC IPECTYITHBIC aKThI, a yCTOﬁ‘IHBym Impo-
THUBOIIPABHYI0 OPUEHTAIMIO, KOTOPasi IPOSBISIETCS B KOMILIEKCE Mpa-
BOHapylieHuH. Takas TMIHOCTH CIIOCOOHA COBEPIINTE MPECTYIUICHUS
Jake TPU MEHSIOLIMXCS YCIOBUSX, €CIIM He M3MEHWIIACh OHA caMma,
npucnocabIrBas Mpu HE0OXOIUMOCTH JUTS ce0sl Cpely U MPEeoa0IeBast
BO3HHUKIINE NPECIATCTBUA.

[IpecTyrmuieHne ecTb CleACTBUE, pealn3alisi KPUMHHOTCHHBIX
0COOEHHOCTEH JIMYHOCTH, KOTOPBIE B3aMMOJICHCTBYIOT C CHUTYaTHB-
HBIMH (paKTOpaMHu.

Cuctemoo0pa3zyromymM (GakTopoM NPECTYIUICHUS SBISETCS MO-
TUBAIMOHHAS c(hepa TUIHOCTH NPECTYMHUKA. MOTHBALIUS CMBICIIO00-
pasyronuii ¥ CMBICIOKOHTPOJIHPYIOMHK (PaKTOp MOBEICHHS YeIIO-
Beka. B yromoBHOM 3akoHE MOJEb MOTHBALMOHHOW CTOPOHBI Ipe-
CTYIUICHHS NIPEACTaBJIeHa BecbMa yCJIOBHO. OHa 0XBaTHIBAET, 1a U TO
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BbIOOPOYHO JIMIIb OTEJIbHBIE MOTHBALMOHHBIE (DAKTOPBI, YTO, €CTE-
cTBeHHO. He coBmamaeT ¢ pakTHdeckoit MOIEIbI0 MOTHBAITMOHHOMH
CTOPOHBI, IPUCYIIEH peaTbHOMY NpEecTyIHOMY NoBeaeHuto. lpeana-
raercst 6oJiee IETAIBFHO U BCECTOPOHHE PAacCMaTPUBATh OCOOCHHOCTH
MOTHUBAIIMHU YEJIOBEYECKOT0 IOBEACHUS, a 3aTeM BBLACIIATH U aHAIH3H-
pOBaTh OTAEIbHBIC KOHKPETHBIE €r0 MOTHBBI. TakuM 00pa3om, moBe-
JICHE YCTOWYMBBIX MPECTYMMHUKOB OMPEACIISIOT HE M30JIUPOBaHHbBIE
CO3HATeNbHbIC MOTHBBI, a O0IIas HAaNpaBIEHHOCTb U 00OOIIEHHbIE
CIIOCOOBI TOBEICHMUS.

[lcuxonoruyeckue ucciaeNOBaHUS JUYHOCTH IMOTEPIEBLIETO U
MPECTYMHHUKA JTAI0T BO3MOXKHOCTbH BBISIBUTH TOJJIMHHBIE MOTHBBI U
MPUYIMHBI KOH(QIUKTHOW CHUTyallud M HAMETHUTbH IyTH UX MPEopoJie-
HUS, OCYIIECTBUTh MHAMBHUAYAIBHYIO MPOQUIAKTHKY. Baxknoe kpu-
MUHOJIOTHYECKOE 3HAYE€HHE UMEET MPOTUBOPEUYNBOCTh YCBOSHHS PO-
neBoi nH(GOpPMAaLKK, YTO CBA3AHO B PSZIE CIy4YaeB C MIPOTHBOPEUUSIMU
B CAMOM COZEP>KaHUH COLIMATbHOM POJH, €€ ABY3HAUYHOCTH. B kpumu-
HOJIOTHYECKOM IUIaHE 0Cc000€ 3HAaYeHHWE UMEET W3y4YeHHE YCIOBUHI
HPaBCTBEHHOI0 (POPMHUPOBAHUS JTUYHOCTH, B YACTHOCTH €€ HaIpaB-
JICHHOCTH, Pa3BUTHUS XapaKTepa U TeX YepT, KOTOpble Hanboee TeCHO
CBSI3aHBI C COBEPIICHHE TPECTYIUICHNUS.

[TpuyrHBI KOPPYMIIMOHHBIX MTPECTYIUICHUH cIielyeT UCKATh HE B
KOPPYILMOHHOM MOTHBAIINH, a B TeX (haKTopax, KOTOpble (POPMHUPYIOT
KOPPYIIIMOHHBIE YCTaHOBKH JTHMYHOCTH. Pemrenne npobiemsbl pa3Bu-
THSI KOPPYILIMY U TEHEBOM YKOHOMMKHU B CYILECTBEHHOM CTEIIEHU 3a-
BUCHT, U OyJIET 3aBHCETh OT CHJIOBBIX MEP COOTBETCTBYIOLINX IPaBO-
OXPaHHUTEJIbHBIX U CUJIOBBIX CTPYKTYP, @ BO MHOT'OM TECHO CBSI3aHO C
TEM Kak OyAyT pemarbcsi oOlre 1 4acTHbIE MPOoOIeMbl SKOHOMUYE-
CKOTO, MTOJINTHYECKOTO0, COIIMAJIFHOTO M MHOTO XapaKTepa Ha IMyTH COo-
30aHMsA [MBUJIM30BaHHOT'O, MPAaBOBOTO rocylapcTBa M OOLIECTBAa C
HOPMAaJIbHBIMH PHIHOYHBIMH OTHOLICHUSIMH.

dakTopamu, cOCOOCTBYIOIUME (HOPMHUPOBAHUIO TPECTYITHBIX
TPy, SBJSIOTCA: HEBO3MOXKHOCTH COBEPIINTH IMPECTyIUIeHHE Oe3
00beIMHEHUS; OOLIHOCTD MPECTYIMHBIX HHTEPECOB; JIMYHBIE CHUMIIA-
THU; OOIIFie HOPMEBI MOBeJIeHHs, 001ue yoexaeHus. OyHKIMoHATb-
Hasi CTPYKTypa ONpenensercsi JHUYHBIM COCTaBOM HPECTYHHOM
TPYIIBI, BHIOM COBEPIIAEMOI0 IMPECTYIUIEHUS, 00BEKTOM IOCsTa-
TEJNBCTBA U APYTHMHU (aKTOpaMH.
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C uenpi0 CHWXKEHHS IOBBIIEHHOH OOIIECTBEHHOW ONACHOCTH
[IPECTYIHOM I'PYIIIBI IPEAIaraeTcs HCCIeI0BaHNE CIIEUATN3UPOBAH-
HOTO COLMAIIBHO - TMICUXOJIOTUYECKOTO MEXaHU3Ma MPEeCTYMHOH jes-
TeNbHOCTH. M3yueHne IuaepcKuX CocoOHOCTEH MPECTYITHUKOB OCO-
O0eHHO BayKHO TSI c(hepbl OOPHOBI C OPTaHN30BaHHOHN MPECTYITHOCTH

AHanu3 KOHQUIMKTHBIX CUTYallUi B IPECTYIIHBIX IPYIIIax 03BO-
JISIET BBISIBUTD HX «CJ1a0bIe 3BEHBS», UTO SIBJISIETCS] OTHUM M3 Hanbosee
Ba)KHBIX YCJIOBHI YCTIEITHOW OOPHOBI C OPraHU30BaHHOW MPECTYITHO-
CTBIO.

OcTaHaBIMBasCh HA ICUXOJIOTHH IPECTYITHON AEATENbHOCTH, XO-
TEJNOCh OBl OTMETHTH, YTO MHOTHE MPECTYMHUKH YMEJIO MacKHpYIOT
CBOIO NIPECTYITHYIO NESITEIbHOCTh, KOTOpask NpuoOpeTaeT AIAIIUNACS
xapaktep, 3((HEKTUBHO HCIIOJB3YIOT MPOOEIBhl B MPaBe OTACIbHBIX
YTOJIOBHO-TIPABOBEIX HOPM.

OCHOBHO# TICHXOJOTHYECKON OCOOCHHOCTHIO MPECTYITHHUKA SIB-
JISIeTCS eT0 JECOLMANIN30BaHHOCTD, e OpMaIHs €ro COLUAIbHO-LICH-
HOCTHBIX OpPHUEHTAINH, aHTHOOIIECTBEHHBIE YCTAHOBKH M JACOIHAIIb-
HBIE CTEPEOTHUIIBI MOBEIEHNS, C(POPMUPOBAHHBIE B YCIOBUSAX KpaliHe
MOHMKEHHOT'O COLIMAIbHOTO KOHTPOJIS U Ie(PEKTOB B MEXaHU3ME pea-
JIU3aluy 1paBa.
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*kx

B ropucripynennmu cymecTByeT Takoi crioco0 3amuTel Tpax /1aH-
CKHX IIpaB KakK 00s13aTeILCTBA BCJICACTBUEC HEOCHOBATCIIBHOT'O obora-
meHus, emy nocssmena 60 rimasa (ct. 1102—1109) ['paxmarckoro ko-
nekca PO (nanee — 'K P®), Ha Heli, COOCTBEHHO, M 3aKaHYHMBACTCS
4yacTh BTOpas ykazanHoro Komekca. JlaHHBINH crTOcOO OCHOBBIBAETCS
Ha MPUHIMKIIAX PasyMHOCTH U CIPaBEIMBOCTH, a KOHKpPETHEE Ha
HPAaBCTBCHHLIX HaYaJIaX I'paKaAaHCKOr0 IIpaBa. Camo CO60171, Hapaay c
00s13aTEJILCTBAMH U3 MNPpUYINHCHHUA BpCaa 00s3aTeNILCTBA BCJICACTBUC
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HEOCHOBATEIFHOTO 00OTAIEHNS 3TO CAMOCTOSTEIbHBIA BU BHEZIOTO-
BOPHBIX 00513aTENBCTB. 3MECh 3AI0KEH MPUHITUI O TOM, YTO HUKTO HE
BIIpaBe 00oTamaThcs 3a CUET APYroro 0e3 JOCTATOUYHBIX OCHOBAHHI,
BHE 3aBUCHMOCTH OT BHHOBHOCTH WMJIM HEBWHOBHOCTH OOOTaICHHSI.
O4eBHTHO MTPOCIIEKUBAETCS UAES TOTO, YTO MPOU3OIIE/IIEE YIeMITe-
HUE 3aKOHHBIX WMYIECTBEHHBIX MHTEPECOB MOTEPIIEBIIETO, JENaeT
HEOCHOBATEIIbHOE 00OTaIlleHHE MPOTUBOIPaBHBIM. [ 1, c. 86-91.]

Cdepa npuMeHeHHS WHCTUTYTa KOHIUKIIUN 3HAYNTENBHOE pac-
LM PUIACH 110 UTOTY NpHUHATHS YacTh BTOpoil ' K P®. M3menuocs ero
MECTO B CUCTEME 0053aTEeNbCTB: U3 «PE3EPBHOI0» OH MPEBPATUIICS B
«YHHMBEPCATbHBII» HHCTUTYT 3alIUTHI TPAXKAAHCKHX MpaB. B cuiry mo-
noxkeruit ct. 1103 'K PD nHeocHoBaTenpHOE oOoraieHue nmpuoope-
TaeT XapakTep o0Iel 3alIUTHON MEpPhI, KOTOpast MOXKET MPUMEHSIThCS
KaK CaMOCTOSITENIbHO, TaK U HapsAy (OJHOBPEMEHHO) C IPYTUMU Tpe-
GoBanuaMu. [2, c. 68]

Ecnm obpaTuthbes K UCTOPHUN Pa3BUTHS MHCTUTYTa KOHAUKITMOH-
HBIX 00513aTENBCTB, TO MOKHO MPOCIEIUThH MTOCTOSIHHOE CTPEMIICHUT
TEOPUHU U TPAKTHKH OTTPAHUYUTH €r0 OT CMEKHBIX TPaXKIAHCKO —
MIPaBOBBIX HHCTUTYTOB. [[oMUMO BCEro Mpoyero 3To MpUBENO K TOMY,
YTO B KOHIIE JEBSATHAIIATOr0 BeKa B IPaXk1aHCKOM 3aKOHO/1aTEIbCTBE
MHOTHX CTpaH pa3liMYHbIE CIydyan HEOCHOBATENLHOTO O0OTaIleHUs
ObUTH OOBEIMHEHBI B CAMOCTOSTENBHBIN BUI 003aTenbCTB. BriepBhie
3TO HAIIO CBOE OTpakeHUe B ['€pMaHCKOM IpaXk1aHCKOM YJIOKEHUU
1896 roma, mocie ObUIO BOCHPHUHATO U 3aKPEIUICHO B Apyrux Ooliee
no3aHux Koampukanmsx: B mpoekte Poccuiickoro ['paxmanckoro
ynoxxeans 1899 rona, B llIBeiapckoM 00s13aTEILCTBEHHOM 3aKOHE
1911 rona, B I'paxganckom kojaekce PCOCP 1922 roxa.

I'maBHBI pa3paboOTYMK MEPBOTO COBETCKOTO IPaXKJAHCKOTO KO-
nekca A. I'. loiix0apr, cnenys ykazanmsm B. U. Jlenuna, mocraBui
1eJb pa3pabdoTaTh KOJEKC C yY4eTOM CYHIECTBYIONIMX Ha TOT MOMEHT
YCIIOBUH, U B TIPEJENiaX, B KOTOPBIX MOTYT OBITH JIOMYIIEHBl YaCTHO-
IpaXJaHCKUH 000POT U TpaXkKAaHCKUE OTHOILLICHHUS, T. €. BECbMa Orpa-
HU4YeHHBIX. [3, c. 49] Conmanuctuyeckuil xapakrep ['pakIaHCKOro
Kozekca 1922 roma mposBHIICS, BO-TIEPBBIX, B 3aKPEIJICHMH HOPM,
MPOTUBOPEYAIIMX CYTH YaCTHOTO IpaBa, BO-BTOPBIX, B W3MEHEHUH

~ 35~



KJIACCUYECKHUX WHCTUTYTOB C TOYKH 3PEHUS COBETCKOTO MPAaBOCO3HA-
Hus. [IpuMepom MOTyT City>KUTh HOpMBI 00 00513aTENIBCTBAaX U3 HEOC-
HOBAaTEJILHOTO O0OTaICHUSI.

Cam ¢akT TOro, 4TO KOHAWKLIMOHHBIE 0053aTENBCTBA BOILIH B
CHCTEMY OTJENIbHBIX BUOB 003aTEIbCTB U 3aHUTH MECTO PSIIOM C Jie-
JUKTHBIMH, O€CcCIIOpHO, cTano maroM Brepen. OnHaKo B CBSI3U C OT-
CYTCTBHEM B 3aKOHOJATENIbCTBE AOCTATOYHBIX KPUTEpHEB He Oblia
paspelieHa npobieMa OTTpaHUYEHUS] KOHAUKLIMOHHBIX 0053aTENbCTB
OT CME@XHBIX HHCTUTYTOB. [4, c. 41-47] CrycTs HECKOIBKO TECATKOB
net HOBBIN 'K PO permmn ganHyto mpobiaemy U pa3bsCHAI MECTO KOH-
JTUKITMOHHBIX 00513aTEIILCTB B CUCTEME 00s13aTeIbCTB. Takoe mpeodpa-
30BaHME SBUIIOCH OOJIBIIUM POIPECCOM B UICTOPUH Pa3BUTHSI KOHAUK-
uuu. [5, c. 239]

PaccMmoTrpum npocTOi ¥ TUNIUYHBIN [PUMEpP BO3HUKHOBEHUS Ta-
KOTO 00s3aTenbeTBa. JlaHHBIN ciydail, OMMCaHHBIA B HAYIHOU JIUTE-
patype, B3T U3 cyneOHOU mpakTuku. CyTh 3aKII0Yanach B CIEIYIO-
IEeM.

B pemiennn cyaa o B3bICKaHAM aTMMEHTOB, a ITOCIE B HCIIOJIHU-
TEJILHOM JIMCTE ObLIa JOMYIIEHA OMHCKAa: BMECTO AEPEBHU YILIAKH
Obl1a yKazaHa JiepeBHS YIIKH. B pe3ynbrare KuTeib JepeBHH YIIKH,
YbH JieMorpapuuecKie JaHHbIe B TOYHOCTH, KPOME MECTa YKUTEIlb-
CTBa, COBMAJAH C JAHHBIMH JACHCTBUTEIILHOTO OTLA PeOEHKA, HA IIPO-
TSOKEHUH LENOT0 TojJla BBHIIUIAYUBAN AIMMEHTHI Ha COJIep)KaHUe Uy-
XKOro peOEHKa BMECTO €TI0 POJTHOTO OTIIa — YKHUTEJNS JISPEBHU Y IIaKH.
[6, c.767]

YacTo BO3HHMKAET CUTyalus1, KOTJa ACHEKHBIE CPEACTBA OTIPaB-
JIeHbl He Ha TOT cyeT. K cyacTpio, €€ MOXKHO HCIIPaBUTh, AJISI ATOTO
HY’>KHO CHadyalia MoJiaTh 3asBJicHUE B OaHK, KOTOPBIN MEPEeBET yKa3aH-
HBIE CPEICTBA, Aajee OaHK CBSDKETCS C MOJIydaTesieM CIydalHBIX Ae-
HEXHBIX CPEACTB JAJIsI MUPHOTO yperylIupoBaHus Bompoca. Eciu He
MIOJIyYUTCS] PEIINTh BOTIPOC MHUPOM, TOTJA MPUAETCS OOpaTUTHCS B
Cya.

B cyneOHoli npakTHKe HMEEeTCsl OTPOMHOE KOJIMYECTBO Pa3HO00-
Pa3HBIX CHUTYyAIHi M0 JaHHOU mpoodieme. MIMeHHO TTo3TOMy Ham4Ine
COOTBETCTBYIOLIETO MPABOBOIO WHCTUTYTA B IPaBONPUMEHEHUH H
TEOPHUH IOPUINYECKON HAyKH KpaiiHe BaxkHbl. CyTh J11000r0 mpuMepa
HEOCHOBATENILHOTO 00OTaIIeHus BCEr/la CBOANTCS K TOMY, YTO HEKOE
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Um0 oborammaercs 0e3 3aKOHHBIX K TOMY OCHOBaHHWI: IproOpeTaer
Wim cOeperaeT CBOE€ MMYIIECTBO 3a CUET APYTOro JIHIA, KOTOPOE Tep-
MUT YOBITKH, U, 3HAYUT, B KAYECTBE KPEJAUTOPA UMEET MPaBO Ha 3a-
IIUTY — Ha BO3BPAT TAKOTO UMYIIECTBA WU (TIPU HEBO3MOXHOCTH
BO3BpaTa B HAaType) — €ro CTOMMOCTH. TakuM 00pa3oM, BO3HUKAET
00513aTeIHCTBO BCIIEICTBHE HEOCHOBATEIFHOTO 000TaIeH S (KOHTUK-
IIMOHHOE 0053aTEIILCTRO).

Cpa3zy xe HeoOXOAMMO OTMETHTh, YTO PA3IMYAIOTCS /[Ba BHAA
00s13aTEIBCTB M3 HEOCHOBATEIHLHOTO oOorameHus: 1) obs3aTenpcTBa
BCJIEJICTBHE HEOCHOBATEIBLHOTO MPUOOPETCHUSI UMYyIIecTBa U 2) 00s-
3aTeNIbCTBA BCIIEJCTBUE HEOCHOBATEIBEHOTO COEPEKECHUSI UMYIIIECTBA.

B pesynpraTe nmprnoOpeTeHus MPOUCXOIUT YBEIHUYEHHE UMYIIle-
CTBa y OJHOTIO JIMIIA MPH OJHOBPEMEHHOM YMEHBIIICHUHU €0 Y Jpy-
roro.

[Tpu cOepexeHnN TPOUCXOIUT COXPAHEHUE UMYIIIECTBA Y OTHOTO
JIUTA TIPH TOM, YTO OHO JIOJDKHO OBLTO YMEHBIITUTHCS B PE3YIIbTATE U3-
pacxoJOBaHUsI ATUM JIUIIOM CPEJCTB MPU HOPMAJILHOM ITOJIOKECHHN
nena. B moOoMm cirydae, cOepekeHre IMYIIeCTBa SBISIETCS HEOCHOBA-
TENBHBIM O00OTaIllleHHEeM TOJBKO TOT/a, KOTJAa WMYIIECTBO IAaHHOTO
T JOJHKHO OBLIO YMEHBIITUTHCS, HO HE YMEHBIIMIOCH. [7, ¢.1]

[IpakTrka mokaspIBaeT, 4To oOoralieHue yaie BCero BO3HUKAET
B pe3yJibTaTe HE3aKOHHOTO COEpeXEeHHs] CBOETO MMYIIECTBA 32 CUET
JPYTOTO JINIA, HEXKEIIN U3-32 HE3aKOHHOTO TIPHOOPETEHUS.

OpnHako HEOOXOAMMO IOMHHUTh, YTO HE BCSKOE COEpeXeHHE B
MMYIIECTBE JTOJDKHUKA OyneT KBaTU(pUIIMPOBAThCI KaK HEOCHOBa-
TenpHOE oOorarienue, mpexycMorpenHoe ct. 1102 'K P®. Tak, HeBbI-
MOJIHEHHUE JOJDKHUKOM YK€ BO3HHUKIIEH y HEro 00s3aHHOCTH (U3 J10-
roBopa, U3 MPUYHHEHHS BpeAa, U3 CyAeOHOTO PEHICHUs) HE MOXKET
KBATM(UIIUPOBATECS B KayecTBE HEOCHOBATEIHLHOI'O OOOTAIlEeHUSI.
[TockoJbKy B IOIOOHBIX CITy4asix peub UAET JIUIIIb O IPUHY IUTEIHBHOM
WCTIOJTHEHHH YK€ UMEIOIIEHCS Y IOJTDKHUKA 0053aHHOCTH — YIUIATUTh
JEHBT Y, TIEPEIATh UMYIIECTBO U O IPUMEHEHHU IITPAGHBIX CAHKIIHA,
BO3MEIICHHS YOBITKOB, CBS3aHHBIX C HEUCIIOJIHEHUEM TaKOU 00s3aH-
HOCTH.

Hcxons u3 ckazaHHOrO BbIIIE, IO cMbIcny HOpM 1. 60 'K PO
oborarnienue B (hopMe MpuoOPEeTSHUSI UMYIIIECTBA MOXKET BHIPAKATHCS
KaK B BUJIC TIOCTYILICHHS BEIIX B COOCTBEHHOCTh MTPHOOpETaTENs, TaK
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1 B BUjE (haKTUIECKOTO 3aBNa/ICHUS €10 0e3 BOSHHKHOBEHHS Ha Hee
Kakoro-muOo mpasa. llpu 3TOM He SBISIETCS MPEMATCTBUEM OTCYT-
ctBue B cT. 128 'K P® otnensHOro ynoMruHaHus o BIaJeHUHU KaK BUJE
HUMYIIECTBA, T. K. IPUOOpETeHUE BIaJICHHS BEIbI0 — 3TO MpHOOpeTe-
HHE CaMOM BeIlH, XOTS U He B COOCTBEHHOCTH, a JIMIIh BO BIIaJICHHUE.
Takum 06pa3zom, IpH MTOITyYEeHUH BiIaIeHus 00oTaleHre HaJIuIo, T. K.
HaJIMIIO MPUOOPETEHUE UMYIIIECTBA (BEIIH ).

Opnako B cmity cyOCHIMapHOCTH KOHIUKIIMOHHOTO HCKa cdepa
€ro BO3MOXXHOTO UCTIOIB30BAHUS I BO3Bpara (hakKTHIECKOTo Biajie-
HUA OYEeHb y3Ka. B 4acTHOCTH, HE UCKIIOYEHA BO3MOXKHOCTh KOHTUK-
LMY BIIAJICHUS B T€X CUTYAIUSIX, KOTJIa HA UCTEIl, U3 BIAJCHUS KOTO-
poro BEIOBLTO MUCTpeOyeMOe MMYIIECTBO, HM OTBETYHK HE SIBISIETCS
COOCTBEHHHKOM JINOO WHBIM THUTYJBHBIM BJIaJIEbIIEM 3TOTO MUMYIIIC-
CTBa WJIM JIMIIOM, OTBEYAIOIIMM NpHU3HAKaM JOOpPOCOBECTHOTO JaB-
HOCTHOTO BiIazieibIa. [8, c. 3]

CrnemyeT OTMETHUTB, YTO ITOCTPAAABIINI OTHIOIb HE BCET/IA ITOJTY-
YaeT JICHE)KHBIE CPEJICTBA U3-32 HEOCHOBATEIHHOTO 00OTallIeH s Tpe-
ThEro nura. beBaeT Tak, 4To COOCTBEHHHK, BO3BPATHUBIIHNI cebe nMy-
IIeCTBO, 003aH BO3MECTHTD 3aTPaThI Ha €ro conepkanue. Hampumep,
KOMITaHUS oOparaercs B ApOUTpax Cy ¢ 3asBICHUEM O BKIIOUYCHUN
B peecTp KpeauTopoB. [IpuuuHol ciykHT TOT (PakT, 4To paHee Cybs
B paMKax Ipoliecca 0 OaHKPOTCTBE MPU3HAI HEJIEHCTBUTEIBHBIM JI0-
TOBOP KYIUIU-TIPOJaXKH 3/IaHHS MEKAY OaHKpOTOM U 3asButenem. On-
HaKO T0Ka HEJABIKMMOCTh HaX0/AUJIach y MOCJIETHEr0 OH OTPEMOHTH-
poBai u iepectpou e€. B urore ApOUTpaXkHBIN CyT BKIFOYHI TpeOo-
BaHUS MCTIA B PEECTP KPEAUTOPOB U TIPU3HAI €r0 MPaBO Ha BO3MEIIIe-
HUE B pe3yJibTaTe HEOCHOBATENBHOTO oboramnienus 0aHkpora. [9, c. 1]

KacaTenbHo Bo3BpaTa COOCTBEHHOCTH B HaType U HEBO3MOXKHO-
CTH TaKOTO BO3BpaTa, MOXKHO CKa3aTh Cleayrolee. B cooTBeTcTBUM C
npaBuiamu ct. 1104 I'K P® mony4yarens 00sA3aH BEpHYTh MOTEPIIEB-
neMy coOCTBEHHOCTh B HaType. OJHAKO 3TO HE BCEr/a BO3MOXKHO.
JlommycTrM, TOJIb30BaTENb YTPATHII HITH TIOBPEAI UMYIIECTBO. B Ta-
KOM ciiydae OH 00s3aH BEpHYTh OOOTallleHHE B JCHSKHOM DKBHBA-
JIeHTe, MO0 WHBIM CIIOCOOOM KOMIIEHCHPOBAaTh CTOMMOCTH MMYIIIE-
cTBa, Kak riaacut cT.1105 'K P®.

[Ipumep, xxutens r. PameHo nepenan 3HaAKOMOMY aBTOMOOWITB BO
BpeMeHHOE Monb30BaHue. [1o ncredeHnn cpoka apeH/Ibl, OCIeTHUI
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OTKa3aJcs BEPHYTh aBTOMOOWIb. Torma coOCTBEHHUK oOparwics B
CyI M moTpeboBall 00s3aTh apeHIaTopa BepHYTh MaImmHy. VIck ObIT
ynoBneTBopéH. OAHako cylneOHOMY MPHCTaBy HE yJanoch OOHapy-
XKUTh MamHy. O4eBUAHO, apeHaTop pa3zodpan e€ Ha 3am4acTH W
mponan. CoOCTBEHHUK TOBTOPHO OTIPABWICA B CyI M MOTpeOOBai
BO3MECTHUTHh CTOUMOCTH yTpadeHHOTO uMmytiectsa. Cymom ObUIH yH0-
BJICTBOpEHBI TPeOOBaHMUS 3aKOHHOTO BiIajelblia aBToMamuHbl. [ 10, c.
1]

B cnyuae ecniu MecTOHaXOXIeHHE UMYIIIECTBA U3BECTHO, U TIPO-
Onema 3aKiIoYaeTcs B JHIIb TOM, YTO KOHTPAareHT OTKa3bIBAETCS €ro
BO3BpAaTUTh, BbBIABUIasl HC3aKOHHBIC TpC6OBaHI/I$[, TO CyJ BBIHOCHUT
BEPAUKT O HEOOXOJUMOCTH BEPHYTH €T0 COOCTBEHHHKY. 3aT€M HCIIOII-
HEHHE CyAeOHOTro aKkTa oOecrednBaeTcs CyIAcOHBIMH IPHUCTaBAMHU.
[11,c.1]

Curyanuu, Kor/1a HSOCHOBaTelIbHOE 00O0TaIlleHNe HEeNb3s BO3Bpa-
TUTh, perynupytorces ct. 1109 'K PO. [Tomumo npoyux K HUM OTHO-
CATCA Cliydad, IPpOU30IICAIINE HE ITO BUHE IMOJTYyYaTeJId U HC B PC3YJIb-
TaTe CYETHOU OITMOKH, a TIPU MTePEUNCIICHUH aJTMMEHTOB, BBIJIAYH 3ap-
IJIaThl ¥ APYTUX JIEHEXKHBIX CPENCTB. Tak, YBOMWBIIHICA U3 apMUHU
COJIAAT — KOHTPAKTHUK ITOJTYYUJI IICPCIJIATY B HaCTU ACHCKHOI'O 10~
BonbcTBHA. [IpencraBurenu MunnctepctBa OO0pOHBI OOpATHIHCH B
cyn u motpeboBan 00s3aTh OBIBIIETO COJJIaTa BEPHYTH NIEHBIH B
oropker. Cyzbst B MCKe OTKa3al. [1pu BIHECEHUH BEPIUKTa OH OTMe-
THJI, 9TO TIeperiaTa Mpou30Iia He M0 BUHE BOCHHOCTYKAIero U He
B pe3ynbrare apudmerndeckoi omuOku. [IpuanHOMi 171 N3TUIITHETO
HAYHCIICHUS JIOBOJLCTBHUS TOCITYXHIJIA XallaTHOCTh JIOJDKHOCTHBIX
JIUII, KOTOPBIE He BHECIIH B IPOTrPaMMy CBEJICHHUS 00 YBOJIbHEHUH COJI-
nara B 3amac. TakuM 00pa3oM, XOTs HMEJIO MECTO HEOCHOBATEIbHOE
oborarienne, OHO He TIOIeKUT Bo3Bpaty. [12, c. 1]

ITo urory paccMOTpeHHs HACTOAILEH TEMbI MOXKHO IPUITH K CIe-
JYIOIIMM BBIBOJIaM. B3bICKkaHMe CyJIOM HEOCHOBATEIBHOTO OOorare-
HUSI CUNTAETCS] BOCCTAHOBJICHHEM HApyLLICHHOTO TIPaBa, HO OTHIOb HE
MEpOH OTBETCTBEHHOCTH. FIMEHHO MO3TOMY CYyIIbI B3BICKUBAIOT €TO B
TOM pa3Mepe, B KOTOPOM OBbLIO HApyIIEHO NPaBO MOTEPIEBIIETO.
B3sbickanue npoLeHToB B MOJI0OHBIX /IeIax TaKKe 3aKiIovaeT B cede
LeJIb BOCCTAHOBHUTH HApPYLIEHHOE MPaBo.
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U B TO X€ BpeMs, HECMOTPSI Ha YCTOSBLIYIOCS IPAKTUKY M IIO-
IpoOHYIO pPerjaMeHTalHI0, OTIEIbHbIE CTAThH A0 CHUX MOP BBI3BIBAIOT
cnops! topuctoB. Hampumep, c1.1107 'K P®, cormacHo xotopoit
JINIIO0, HE3aKOHHO 3aBJaJieBIlee HMYIECTBOM, IOMUMO HU3BJICUEHHBIX
JOXOZ0B 0053aHO BEPHYTh COOCTBEHHHUKY €IIE U TO, YTO IOCIIEAHUI
MoT ObI TOTy4nTh. OHAKO TaKast GOPMYTHUPOBKA IPOTUBOPEUHT HIIEH
pectuTyuuu. Beap mpu HEOCHOBaTEIHLHOM OOOTAIIEHHHM BO3Bpalla-
€Tcs UMEHHO TO, YTO OBbLIO, @ HE MOIJIO OBITh MOJTy4eHo. YTo cienyet
HNPEONPUHATE 000raTUBILEMYCS JIUILY B ClIydae, KOTAa NoAoOHbIHN 10-
X0Z He OB MOMYYEeH WJIM €T0 HEBO3MOXKHO TONYYUTh B MpUHIHUIIE?
Benp momeiTka paccuuTaTh €ro, JacT MOTepIreBlIeMy NPUBUIIETHH TIe-
pexn npuoOperateneM. VIMEHHO MO3TOMY CyAbl IPAaKTHYECKH HE HC-
MOJIB3YIOT €T0 B CBOCH MpakTuKe. B ocTanbHOM e 3TO BHOJIHE pado-
TaIOMINE HOPMBI, YCIICITHO IPUMEHSIEMbIC POCCUHCKUMHU CYAbSIMHU.
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Simplified procedure of bankruptcy of citizens in the Rus-
sian Federation. The difference between judicial and out-of-court
bankruptcy proceedings.

Abstract: this article discusses the procedure for conducting an
out-of-court bankruptcy procedure of an individual, as well as current
problems in the law "on insolvency (bankruptcy)".

Keywords: bankruptcy of individuals, debtor, creditor, debt obli-
gations, out-of-court procedure, judicial procedure, simplified proce-
dure.

* * *

BuecyneOnas mporeaypa OaHKpOTCTBA IOSBHJIACh OTHOCH-
TenbHO HenaBHO, 31 urong 2020 roga Berynui B cuity @3 «O BHece-
HUM u3MeHeHuid B DenepanbHbli 3akoH "O HECOCTOATENIBHOCTH
(6amkporcTse)". ' maBHO# 3amadeii JaHHOTO 3aKOHOIIPOEKTA SIBIISIETCS,
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B MEPBYIO O4Yepes CHIDKEHHE Harpy3kd Ha cyn. [lo odummaasHBIM
IaHHBIM ApOuTtpaskHoro cyaa ropoma Mockssl 3a 2021 rox 8 ACI'M
MOCTYIIIIO B o01Iei cinokHocTr 291 325 UCKOBBIX 3asSBICHUN(3a5B-
JeHui), u3 Hux 267 853 paccmorpeno. I1o UTOrOBEIM TaHHBIM, B Me-
CSIT HA OJTHOTO CYABIO IPUXOAUTCS 266 nen. 24 682 3asBieHHs O TIpH-
3HaHWU HECOCTOSTENIbHBIM OaHKPOTOM, 3TO Ha 48% Oo0JIbIIE B CpaBHE-
Huu ¢ 2020 rogom. B cpenHeM Ha cyibi0 0AHKHOTHOTO COCTaBa MpH-
xomutcst 340 men B Mecs.

B cpaBHeHNH ¢ CymeOHOM IpoIreaAypoii OaHKPOTCTBA, BHECYIEO-
Has sBisieTcst OoJiee NEmIeBO W OBICTPOH, MOATOMY JaHHAs Hpole-
nypa 0aHKPOTCTBAa CTAaHOBUTHCS MOIMYJISIPHOM, XOTSI MHOTHE JIIOJU €if
HE JIOBEPSIOT U MPEATIOYUTAIOT KIACCHIECKHIA CTIOCO0 0CBOOOK IEHUS
OT JIOJITOB.

Cmamucmuueckue OaHHblie NO YNPOUIEHHOU(8HeCYOeOHOl) npo-
yedype bankpomcmea Ha nepswiti keapman 2022 2o00a.

®denpecypc omyOINKOBAIl Ha CBOEM CaliTe OTUYET, B COOTBETCTBHH
C KOTOPBIM, B TIepHOz ¢ siHBaps o Mapt 2022 roga, MO Bo30ynuiio
1285 ympoméHHbIX Tporieryp 0aHKpPOTCTBA (PU3NIECKUX JIHII, YTO HA
10,3 % 6oxpmre, yeM B 2021 roxy. M3 Hux 1062 — oTKa3bl, 3TO Ha
23,4% menblue, yeM B 2021 romgy.»*?

YroObl IPOWTH BHECYACOHYIO MPOLEAYPY OaHKPOTCTBA HYKHO
obparutbcs B MOI] (MHOrOGhYHKIIMOHAIBHEIN TEHTP MPEIOCTaBIIE-
HUS TOCYJIAPCTBEHHBIX M MYHUIIMIIAIBHBIX YCIYT) C 3asBICHUEM O
npu3HaHNK ceds O0aHKPOTOM, OCHOBHBIM MOMEHTOM BHECYIEOHOTO
0aHKpOTCTBa sBIsIETCA TO, yTo B M®DIL] MokeT 00paTUThCA TOJIBKO
JOJDKHHK, KPETUTOPHI HE MOTYT TIOJIaTh 3asBIIEHUS, YTOOBI B3BICKATh
C JIOJDKHUKA JIOJITOBBIE 00s3aTEeNLCTBA, €CIU KPEAUTOP XOUEeT B3bIC-
KaTh C JOJDKHHUKA MTOJIOKEHHBIE EMY JIOJITOBBIE 00sI3aTENbCTBA, TyTEM
Mo/1a4yy 3asBIIEHUS 0 OAaHKPOTCTBE, TO OH JIOJDKEH OOKAaTUTHhCS B Ap-
OUTPaXXHBIH CYJI.

JanHas mporieypa, Kak u cyjeOHas mpeaycMaTpuBaeT HEKOTO-
pble TpeOOBaHuUs, OHH YCTAHOBJICHBI AJIs1 IPOBEPKH 3asBJICHUS U IIPH-
JIOKEHHOM K HeMy WH(pOPMAaILlMK HAa COOTBETCTBHE C 3aKOHOM.

12 Bankporcrsa B Poccuu: uroru 1 kB. 2022 roja. CTaTHCTHYECKHUIA pesin3
®enpecypca ot 08.04.2022 https://fedresurs.ru/news/c2288ba3-3dec-429a-
8a33-e1116b05ebc9?attempt=2
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D3 «O BHECeHNH N3MeHEeHMH B DenepanbHblii 3akoH "O HecocTo-
SITETEHOCTH (0aHKPOTCTBE)" yCTaHABIWBACT IS JOJDKHUKA PSIT TPe-
OoBaHMIi, KOTOPBIE OH JOKEH BBIMOJIHUTD, YTOOBI IPOUTH YIPOIIEH-
HYIO TIpoleypy OaHKpOTCTBA.

B nepByto odepenp o0mas cymMma 1oira Ipy rmojade 3asBICHHS
B M®II nmomxua 661Th He MeHbIe 50 000 1 He 6obme 500 000 T.p.

Tak e B OTHOLICHWH JOJDKHHUKA «HA JaTy MOJAYM 3asBICHHS O
MpU3HAHUHA OaHKPOTOM JOKHO OBITh OKOHYEHO HWCTIOIHHUTEIHHOE
MIPOM3BOJCTBO B CBSI3M C BO3BpAIICHHWEM HCIIOJHUTENBHOTO OKY-
MEHTa B3bICKaTeIo» ™,

41 TPETHEM YCIOBUEM ABJIACTCA OTCYTCTBUC MHOT'O UCIIOJITHUTCIIb-
HOTO TPOM3BOJICTBA, BO30YKIEHHOTO TIOCIIE BO3BPAIICHUS MCIIOIHH-
TEJNBHOTO JOKYMEHTAa B3BICKATEINIO.

[Tpu obpamenun B ML momkHUK Take 00s3aH yKa3aTh BCEX
M3BECTHBIX €My KPEIUTOPOB, TIepel] KOTOPHIMH y HETO €CTh JOITOBBIE
o0s3arenscTBa. Camo 3asBICHHE MODKHHK MOXET TMOJaTh KaK cam,
TaK U 4epe3 CBOEro NMPEACTABUTEIS 10 JOBEPEHHOCTU. Y IIPOILEHHAS
mporeaypa 0aHKpOTCTBA HE MpPEIyCMaTpUBAaeT OCHOBAHWM IS TIpe-
KpalIeHHs IeHCTBHS JOBEPEHHOCTH ™, Tora Kak B Cyae0HOM mpole-
Jlype JOJDKHUK MOXKET YTPaTUTh IIPAaBO Ha BblIauyy JOBEPEHHOCTEN. B
ciydae ¢ npoueaypoi 6ankporcTa yepe3 M®LI nomkHUK ocTaeTcs B
MpaBe CaMOCTOSITENILHO BBIIaBaTh JOBEPEHHOCTH.

I[J'IS[ IMPOBEPKU I'pakaAaHMHA Ha COOTBETCTBHA YCTAaHOBJICHHBIM
TpeGosanusam cT. 223.2%° @3 «O HecocToATENEHOCTH (GAHKPOTCTBE )»,
MIPOBOJIMTCS TPOBEPKA, MO0 yCTAHOBIIEHHBIM OCHOBAHHEM II0 CPEJ-
CTBaM HCIIOJIH30BAHUS CBEJEHHUH TMPEIOCTABIEHHBIX O(HUIIMATHHBIM
caliTOM CyJIcOHBIX TIPHUCTABOB.

13 Crares: OcoGEeHHOCTH NPOLELYphl BHECYIEOHOTO OAHKPOTCTBA TPa-
naf (ITyruanesa E.I1.) ("Horapuaneasiit Bectauk", 2021, N 2)

14 (moan. 7 m.1 c1. 188 TKP®D)

15 ®epepanbblii 3akoH ot 26.10.2002 N 127-®3 (pex. ot 30.12.2021, ¢
m3M. ot 03.02.2022) "O HecocToaTenpbHOCTH (6aHKpOTCTBE)" (C U3M. U JIOIL.,
BeTyn. B cuiry ¢ 01.03.2022) Cratbst 223.2. 3asBiieHne rpaxaaHUHA O NPHU-
3HAHHUU €ro 0aHKPOTOM BO BHECY/IEOHOM TOPSIKE.
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Hanee ecnu nposepka npouwia ycnemHo, To M®II BHocuT cBe-
JIeHUsT O BO3OYXKICHWH BHECYIeOHOTO OaHKPOTCTBA TpaKJaHMHA B
Enunblii GpenepanbHblii peecTp cBeaeHuii o 6ankporcTse.t®

[Tpu BHEeCcyneOHOM OAaHKPOTCTBE B COOTBETCTBUH CO CT. 223.4 O3
«O HecocToATENBPHOCTH(OAHKPOTCTBE )»:

«1. Co mHS BKJIIOYEHHUS CBEACHHUN O BO30OYXACHUW MPOIEIypHI
BHECyIeOHOTO OaHKPOTCTBAa TpakJaHWHA B Enunblii (henepanbHbIR
peecTp cBeeHUH 0 GAaHKPOTCTBE BBOAUTCSI MOPATOPHil Ha YIOBJIETBO-
peHre TpeOOoBaHUI KPEITUTOPOB IO JIEHEKHBIM 00s3aTelIbcTBaM, 00
yIjare 00s3aTebHbIX IJIaTeXel, 32 HCKITIOUCHUEM:

1) TpeGoBaHuUi KPEAUTOPOB, HE YKA3aHHBIX B 3asABJICHHUU O MPH-
3HAaHUM T'PaXIaHWHA OAaHKPOTOM BO BHECYAECOHOM IMOPSAKE;

2) TpebOBaHUi1 0 BO3MEIICHUH Bpea, MPUUYUHEHHOTO KU3HH HITH
3[I0POBBIO, TIO JieflaM 00 UCTPeOOBAaHUH UMYIIECTBA M3 y>KOTO He3a-
KOHHOTO BJIQJICHUS, 00 YCTpaHEHUH NPENATCTBUN K BIAJCHHUIO YyKa-
3aHHBIM UMYILIECTBOM, O IPU3HAHUH [IPaBa COOCTBEHHOCTH Ha yKa3aH-
HOE MMYILECTBO, O BHIIJIATE 3apabOTHOW TJIAThl U BBIXOIHOTO IOCO-
0us, 0 BO3MEILEHUH MOPAJIBHOIO BPEa, O B3bICKAHMH aJUMEHTOB, a
TaKXe UHBIX TPeOOBaHNH, HEPa3PBIBHO CBSI3aHHBIX C JIMYHOCTBIO Kpe-
JUTOpa, B TOM YHCIIE TpeOOBaHUH, HE 3asiBICHHBIX MPU Mojaue 3asB-
JIEHHUs O TMPU3HAHWU TpakJaHWHA OAHKPOTOM BO BHECYIEOHOM IO-
panke.»t.

OTinuus cyieOHOM 0T BHECYICOHOH mpolielyphl OaHKPOTCTBA.

VY rpaxxaaHnHa, MOJaBIIETO0 3asBICHIE Ha BHECYIe0HOE OAaHKPOT-
CTBa, IPEAIIOIOKHUTEIBHO HET HUKOTO UMYIIECTBA, ACHET, aKIIUH M
WHBIX CPEICTB, KOTOPHIMH MOKHO moracuth Aoird. Ilockonbky Bo
BHeCY1Ie0HOH MpoLeAype OTCYTCTBYET KOHTPOJIUPYIOIIUNA OpraH, TO U

16 Enunslii henepansHblil peectp ceenuii o 6ankporctse (Caiit ED-

PCB) — rocynapcTBeHHBII TIOpTal, I/I€ COAEPKATCS TaHHBIE O BCEX MpOIe-
qypax 0GaHKpOTCTBA B Poccuiickoii Denepaui.
https://old.bankrot.fedresurs.ru/?attempt=2

1" denepanpuslii 3akoH oT 26.10.2002 N 127-®3 (pen. ot 30.12.2021, ¢
m3M. ot 03.02.2022) "O "ecocToaTenpbHOCTH (6aHKpOTCTBE)" (C M3M. | JIOI.,
BTyt B cuiry ¢ 01.03.2022) Cratest 223.4. [locnencTBus BKIIOYEHUS CBETE-
HUI 0 TpaXJaHWHE, OJABIIEM 3asBICHUE O MPU3HAHUN €r0 OAaHKPOTOM BO
BHecy1eOHOM mopsiike, B Enunbiil GenepanbHblii peectp cBeneHuit o 6aHk-
porctBe (BBeneHa DenepanbHbIM 3akoHOM OT 31.07.2020 N 289-D3)
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MTOWICK UMYIIECTBA Y OJDKHHUKA, BO3JIAraeTcsl Ha KpeAUTOpoB. B ciy-
yae 0aHKPOTCTBA Yepe3 Cy, 3Ta 00S3aHHOCTh BO3JIaraeTcs Ha (pMHaH-
COBOT'0 YIPABIISIONIETO, K KOTOPOMY MOTYT MPUCOCTUHUTHCS KPEIU-
Topsl. [Imroc ko Bcemy y cyna 0ojiee MUpoKrue BO3MOXKHOCTH JIJIS TI0-
WCKa UMYIIECTBA IIyTeM HaIpaBJIeHHsI 3allPOCOB B TOCYAAPCTBEHHBIE
OpTaHbl, HEXKEH y (PM3UUECKUX JIUII, Y FOPUAMIECKUX JIUI] BO3MOYKHO-
CTel OoJbllie, HAUMHAS OT (PMHAHCOBBIX M 3aKAHYMBAs OOYYCHHBIMH
COTPYIOHHUKAMH, B 0053aHHOCTH KOTOPBIX BXOIUT MOUCK UMYIIIECTBA Y
JOJHKHHUKOB.

[Mosromy npu 6GankpoTcTBe Yepe3 ML kpeauTophl HAXOAATCS B
HECKOJIBKO 3aTPYAHUTCIbHOM IT0JIOKCHUU.

1. BrecyneOHOe OaHKPOTCTBO IIUTCS IO 6 MECSIICB, YTO SBIIS-
€TCs OTHOCUTENBHO HE JIOJITMM CPOKOM, 110 CPaBHEHHIO C MPOLIEAYPOit
B ApOUTpaXHOM CYJI€, HO JUISl CAMOCTOSITEIILHOTO IIOMCKA UMYIIECTRA
Yy JOJKHUKA, KPEAUTOPY MOPOIl HE XBaTaeT 3TOro cpoka. Ilimroc ko
BCEMY KPEIUTOPBI, KOTOPBIE MO0 OOINBINEH JacTH SIBISTIOTCA (pr3mde-
CKVMH JIMIIaMU, HE B TIPaBe JeNaTh 3anpockl B denepaibHyto Ciryx0y
CyneOHbIX TprcTaBoB mwiu MB/I.

2. TlombITKM ynpolneHus: BHECYAeOHOTO OAaHKPOTCTBA, TIPUBEIH
K TOMY, YTO JOJUKHHUKA, 3HOyHOTpe6H$HO, CBOMMMU IIpaBaMHu, HAIIPUMEP
JUISL TOTO, YTOOBI COKPBITh UMYIIECTBO, HAPUMEpP HAWTH MHOCTPaH-
HbI€ aKTHBBI 0€3 KOHTPOJHPYIOIIEro OpraHa, (U3HYECKOMY JIHILY
MPAKTUYECKHA HEBO3MOXKHO, a KaK )K€ HalTH MUMYIIECTBO, KYIJICHHOS
JI0 CO3JIaHMs CUCTEMBI TOCYJAPCTBEHHOM perucrpanun.

JIuto, B OTHOIIIEHHH KOTOPOTO BO30Y K IeHa Mpoleaypa OaHKpOT-
CTBa B COOTBETCTBUU CcO cTaThell 223 .4 n. 4 GenepanbHOro 3akoHa «O
HECOCTOATEILHOCTH (OaHKPOTCTBE), HE B MPaBE MOJydYaTh KPEIUTHI,
3aliMBbI, & TAKXKE OBITh TIOPYUUTEIICM.

Kpenutop B mpaBe nonath 3asiBiieHrue B ApOUTPaKHBINA Cy/I, IS
MpU3HAHWA NOJIKHUKA 6aHKpOTOM 1o O6IHI/IM OCHOBaHHAM, B TOM CJlIy-

18 Depepanbhas ciayxba TOCyIapCTBEHHONW pPErMCTpAlMM, KajacTpa H
kaptorpadun (Pocpeectp) — demepanbHBIl OpraH NCIOTHUTENFHON BIIa-
CTH, OCYIIECTBIIAIONINNA (YHKIIMK TIO OPTaHU3AIMH €AWHON CHCTEMBI TOCy-
JApCTBEHHOTO KaJaCTPOBOTO YUETa HEABMKUMOCTH, TOCYIaPCTBEHHOHN peru-
CTpalliK IpaB Ha HEJIBIPKUMOE UMYILIECTBO H C/ICJIOK C HUM, a Takke nHppa-
CTPYKTYpBI IPOCTPAHCTBEHHBIX JaHHBIX Poccuiickoit denepannn.
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Yyae eciy TNpH MoJade JODKHUKOM 3asiBICHHS O HECOCTOSATENLHO-
cTH(0aHKPOTCTBE) B YIPOIIEHHOM MOPSAKE, JODKHUK HE BHEC Kpelu-
TOpa B CITUCOK, CHU3UI pa3Mep IOJTOBBIX 00A3aTEILCTB MIIH CKPBLT
uHpopmanuio 06 umMeroLIeMcs y Hero umyinectse. Kpeaurop B nmpase
MOJIaTh JaHHOE 3asIBIICHHE B TEUCHHE BCEH MPOIIEAYPbI BHECYAICOHOTO
0aHKPOTCTBA, JaHHOE TPABO MPEIAOCTABICHO KPEIAUTOPY CTaThel
223.5 . 2 @3 «O HecocTosTeNnbHOCTH (0aHKPOTCTBE)Y,

B ToMm cityuae ecinu y JOJKHHKA H3MEHUIIOCHh MAaTePHAIBHOE TT0-
JIOXKEHHE TI0 MPUYMHE TPUHSITHS HACIEICTBA MM MONYYCHUS B Jap
HMYIIIECTBA MM WHBIX (POPM MaTepHANIbHBIX IIEHHOCTEH, BKIIOYAs
JICHBI'H, aKI[MM M WHBIEC BHIBI IICHHBIX OyMar, a Takke B pe3ysIbTaTe
MOJTYYCHUS IPUOBUTN B pe3yabTaTe OCHAPUBAHUS CIICIKH, TO B COOT-
BETCTBUU €O cTaThEil 223. 5 m. 1, rpaxkaaHuH 0053aH COOOIIMTH B
M®I] B Teduenunn 5 pabounx AHEH 00 J7aHHOM 0OCTOATENBCTBE, YUTOOBI
BBIMOJIHUTD JIOJITOBBIC O0S3aTENIbCTBA MOTHOCTBIO WM YaCTHYHO.
Ecnmu momKHUK He BBITIONHWI MPEUCaHHbIe 0053aTeNbCTBA, TO Kpe-
JIUTOP B TIpaBe 00paTUTHCS B ApOMTPaXKHBIN CyI IS IMO1auH 3asBIIe-
HUS O MPU3HAHUS TOJDKHUKA OAHKPOTOM IO OOIIMM OCHOBAHHSIM.

IMockoybKy YHpPOMEHHBIA TOPSIIOK OAHKPOTCTBA (PH3MUYECKOTO
JIMIA, TO3BOJSIET HETOOPOCOBECTHOMY JOJDKHUKY 3JIOYIOTPEOIISATh
CBOMMH TpaBamH. Hampumep, B TOM ciiydae eciu OaHKpOTSAIIEMYCs
JIMILY, 3aBEHIAHO HACJEJICTBO WM MEPEIaHO UMYIIECTBO B COOTBET-
creue ¢ 1. 1 cr. 572'° rpaxanckoro xozxekca P®, o morosopy mape-
aus. To cormacro ct. 1157% rpaxmanckoro kogekca PO GaHkpoTs-
Ieecs JIUIO B TPAaBe OTKA3aThCs OT BCTYIUICHUS B HACIIE/CTBO I OT
napa ct. 577% rpaxaanckoro koaekca PO.

19 e paxknanckuil konekc Poccuiickoit denepanmu (dacte BTOpas)" oT
26.01.1996 N 14-®3 (pen. ot 01.07.2021, ¢ mwm. ot 08.07.2021) (c usMm. u
not., BTyt B ety ¢ 01.01.2022) Cratbst 572. JloroBop napeHusl.

2 I'paxpanckmii komekc Poccuiickoit ®@enepanuu (4acTh BTOpas)" OT
26.01.1996 N 14-@3 (pen. ot 01.07.2021, ¢ u3m. ot 08.07.2021) (c u3Mm. u
Jot., BCTym. B cuity ¢ 01.01.2022) Cratbs 577. OTKa3 OT UCMOJHEHUS JA0TO-
BOpA JIapeHUsI.

2 I'paxpanckuii komexc Poccuiickoit ®@eneparuu (4acTh BTOpas)" OT
26.01.1996 N 14-@3 (pen. ot 01.07.2021, ¢ u3m. ot 08.07.2021) (c u3Mm. u
Jom., Beryn. B cuity ¢ 01.01.2022) Cratesa 1157. IIpaBo oTkasa ot Haciea-
CTBa.
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B cirygae eciu iporierypa 6aHKpOTCTBA IMTPOXOANT B ApOUTpakK-
HOM CYyJie, TO K MPOIIeCCy MPHUBIEKAIOTCS APOUTPaKHBIE YIIPABIISIO-
mMe, YTO HE MO3BOJISIET AOJDKHHKAM 3JI0YMOTPEOJIATh 3aKOHOM H
(hanpcudunupoBats nHGOpPMAIHIO. Y (UHAHCOBOTO YIPABISIONIETO
€CTh MPaBO OCIAPHUBAThH CJIIEJIKH, KOTOpPbIC OBLTH 3aKJIIOYCHBI He3a-
KOHHO. [1o3TOMY OTKa3 OT HACIENCTBa MM Japa MOXKHO PaccCMaTpH-
BaTh KaK 3JI0yNOTPeOICHUE TPABOM.

BrecyneOHBII mporiece He MpexycMaTpUBACT TAKOW IETaTbHOM
MIPOBEPKH, TUIFOC KO BCEMY BO BHECYIACOHOM OaHKPOTCTBE OTCYT-
CTBYET KOHTPONUpPYIOMUH opraH. [loaToMy naHHBIE 0OCTOATENHCTBA
ObLTH OBI MPOOJIEMOI KpeAUTOPa, HAYMHAS C TOTO, KaK y3HATh €CTh JIU
y JIOJDKHUKA HEYKa3aHHOE MMYIIECTBO M 3aKaHYMBAs TEM, YKa3aH JIU
OH BOOOIIIE B CIIMCKE KPEAUTOPOB.

3aKkoH HE TpenycMaTpuBacT HUKAKOW OTBETCTBEHHOCTH JIOJDK-
HUKA 332 OTKa3 OT HACJEICTBA MJIM Japa, XOTsA KOHKPETHO B Cliydae C
0OaHKPOTCTBOM JaHHBIN ACTEKT BBI3BIBACT COMHEHUS Y MHOTHX FOpPHU-
CTOB, TaK KaK MOJOOHOE JIEHCTBHE CO CTOPOHBI JOJDKHHMKA, OYEHb
CXOXKE CO 3JIOHAMEPCHHBIM YHUUYTOXKCHHUEM HMYIIECTBA, HAa TAHHBIH
MOMEHT, PEryJIUPOBaHKUE 3TOTO BOMPOCA HUKAK HE MPOMUCAHO.

Ho ct. 223.6 1. 2 ®enepanpHoro 3akoHa «O HECOCTOATEIHFHOCTH
(6aHKpOTCTBE), HAIIpPaBJIEHA HA 3aLIUTY MPaB KPEAUTOPA, «B COOTBET-
CTBHH C KOTOPOI1 HE IOMYCKAETCsI OCBOOOMICHHE TPaXKJaHHHA OT 005
3aTeNILCTB B CIyYasiX, €CIIH JI0Ka3aHo, YTO TPayKAaHUH JIeHCTBOBAII He-
3aKOHHO, B TOM YHCII€ COBEpIIMI MOIICHHUYECTBO, 3JI0CTHO YKJIO-
HSUICS OT TIOTAIICHUS! KPEAUTOPCKON 3aI0JKEHHOCTH, YKIOHSIICS OT
YIUTaThl HAJIOTOB U (W) COOPOB ¢ (PU3UIECKOTO JIUIIA, TPEIOCTABHI
KPEIUTOPY 3aBEIOMO JIOKHBIE CBEJCHHUS TPHU TOJYYCHHH KPEIuTa,
CKPBLT WIIM YMBIIIEHHO YHUUYTOXKHUII MMYLIECTBO.»2,

B ToM cityuae eciii ¢ MOMEHTa BO30Y KICHUS BHECYIEOHOTO ITPO-
necca 0aHKPOTCTBA HE ObLIIO 00HAPYKEHO NMYILIECTBA U KPETUTOPaMHU
He OBLIO MOJJAHO 3asBJICHHS B CYJI O MIEPEX0/ie K PACCMOTPEHHIO Jeia
0 OaHKpOTCTBE (PU3MUECKOrO JIMIA B OOILIEM IMOPSIKE, a TaK e He
OBUIO NOJAHO 3asBJIEHUE OT KPEAUTOPOB KOTOPHIE HE OBUIN YKa3aHBI B
ciucke, To MO®I] 3aBeprraer mponenypy OaHKPOTCTBA, a TOJKHHUK

22 Crarbs: OcOBEHHOCTH MPOLETYPBI BHECYIEOHOTO GAHKPOTCTBA IPak-
nan (ITyrunuesa E.I1.) ("Horapunansusiii BectHuk", 2021, N 2)
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YCHEImHO OCBOOOXKIAEeTCS OT JOJTOBBIX O0S3aTENbCTB MPU3HAHHBIX
0e3HaIeXKHBIMI B OTHOIIEHWH TE€X KPETUTOPOB, KOTOpPbIE OBLIN yKa-
3aHBI B 3a5BJICHUU.

HecMmotpst Ha TO, 4TO rpaKAaHWH MPU3HACTCS OAaHKPOTOM, €CTh
00s13aTeIhCTBA, HA KOTOPBIE HE PACTIPOCTPAHSAETCS OCBOOOXKICHUS OT
YIUTaThl, TAKHE KaK JIOJITOBBIE 005S3aTENbCTBA B OTHOIICHUH KPEIUTO-
POB, KOTOPBIX JODKHUK HE yKa3aj B 3asABJICHHH, IO IJIATEKAM O BO3-
MEIIeHUN Bpela )KU3HU U 3I0POBBS, 3apIUIaT U BBIXOJHBIX TTOCOOHH,
MOpaJBHOTO Bpena, aliMEHTOB, BHIIIIATHI MO 00SI3aTENFHBIM IIIaTe-
’KaM M MHbIC TPeOOBaHUS, HEPA3PHIBHO CBS3aHHBIC C IMYHOCTHIO Kpe-
JUTOpA.

Tax >xe Ha TOJDKHUKE OCTAeTCS BO3MEIICHNE YOBITKOB!

- IPUYMHEHHBIX MM, YMBIILICHHO WM 10 TPYOOH HEOCTOPOIKHO-
CTH, B CJIy4dac IMPHUBJICUCHUA €TI0 K Cy6CPI,Z[PIapHOI>'I OTBETCTBECHHOCTHU
KOHTPOJHPYIOIIUM JTUIIOM;

- IOPUIUYECKOMY JUITY, YYACTHHUKOM HJIH YJICHOM KOJUIETHATh-
HOTO OpraHa KOTOpOro OH ObLT;

- OTBETCTBEHHOCTh O BO3MEIICHWH YOBITKOB, COXpPaHSIETCS TpH
0aHKPOTCTBE APOUTPAKHOTO YIPABIIAIONICTO, TIO IPHYHHE 3JI0HAME-
PEHHBIX WM TPy00OH HEOCTOPOKHOCTH KOTOPOTO, ITPH HEUCTIOTHCHUU
WJIX HCHaAJIC)KAIIEM HCIIOJIHCHHH, UM €0 JOJIXKHOCTHBIX o0s13aHHO-
CTeH.

- BO3BMCUICHUE Bp€aa UMYHIECTBY, IPUYUHCHHOT'O I'paXXIaHUHOM
YMBIIJIEHHO WX IO TPpy00il HEOCTOPOXKHOCTH.

He nomyckaercs ocBOOOXIEHHE OT JIOJTOBBIX 00S3aTEILCTB B
TOM CITy4ae €clii B OTHOIICHUH JIOJDKHUKA €CTh CYAeOHBINA aKT, BCTY-
NHUBIINN B Cuily, B COOTBECTCTBUHU C KOTOPBIM IOJDKHHUK MPHUBJICYCH K
yFOJ’IOBHOfI U1 a}lMHHHCTpaTHBHOﬁ OTBETCTBCHHOCTH 3a HCIIPaBO-
MEpHBIE IEHCTBUS MPU OAHKPOTCTBE.

[pexne Bcero, riiaBHAas 11e1b OAHKPOTCTBA — 3TO OCBOOOXKICHUE
JOJDKHHMKA OT YPE3MEPHO OOJIBIIIOrO KOJUYECTBA J0JIFOB, KOTOPHIC Y
HET0 HET BO3MOXKHOCTH BO3MECTHUTh, IPU 3TOM YIOBIETBOPUTH TPEOO-
BaHUS KPEIUTOPOB [0 MaKCUMyMy. YTpOIIEHHas Mporeaypa OaHk-
POTCTBA HaIlpaBlieHa Ha Oosiee OBICTPOE M HE 3aTPaTHOE OCBOOOXK/IC-
HUE OT TAaKOBBIX 0053aTENbCTB, TaK KaK CyJeOHas IMpoleaypa sBils-
eTcs OoJiee CIO0MXKHOM, JOPOroCTOSIIEH, TPEOYIOMEH COMPOBOKICHHUS
KBATU(HUITHPOBAHHOTO IOPUCTA U SBJISIETCS 00JIee MPOI0IDKATETHHOM,
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YTO JeNIaeT e¢ He BHITOAHOMN IS MPOCTHIX TPaKIIaH, TOJITH KOTOPBIX
HE PacIpoCTPAHSIIOTCS MAIbIIIe CAMBIX OOBIYHBIX, HEOOIBITHX KPEIH-
TOB U 3aliIMOB.
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Oco0eHHOCTH IrPaKIAHCKO-TIPABOBOH 0TBETCTBEHHOCTH
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Features of civil liability of incapacitated persons
Annotation: this article discusses the depth of view on the essence
of the legal status of incompetent citizens, which most fully reveals the
legal grounds for recognizing citizens as incompetent
Keywords: incapacity, citizens, legislation, court, civil law

*x*k

Kaxxaprii wieH o0imiecTBa JOMMKEH aKTUBHO M CEPbE3HO HCIIOJ-
HSATh CBOM IOPUJIMYCCKUE U MOPaJIbHBIC 00513aHHOCTH, TOTJa COIJIaco-
BaHHOCTB U CTAOMIILHOCTH O0IIIECTBA CMOTYT ITOJIYYHTh CBOE peabHOe
obOecrnieueHue.

IIpaBa u 0053aHHOCTH MTOMOTAIOT YEJIOBEKY PACKPBITH €TO CYIII-
HOCTh. UeNoBEeK TOJDKEH pacroJiaraTh W IOJIH30BATHCS CBOWCTBEH-
HBIMH €MY TIPpaBaMU | BBIIIOJIHATH HEOOX0IMMBbIE 00s13aHHOCTH. Yemno-
BEK MMEET HE TOJIHKO TIpaBa Ha )KU3Hb, HAa paboTy, Ha 00pa3oBaHueE, HA
y9acTHe B TIOJUTHIECCKOMN JEATEIBHOCTH, Ha CBOOOY, Ha PaBEHCTRBO,
MTOMOIIb OT O0IIECTBA, HO U B TO K€ BpeMsl 0053aHHOCTh CTPEMHUTHCS
K peanu3aiuu 3THX MpaB. (ctaths 17, crates 18, crates 21, craThs
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37, crarps 5, craths 29, ctatba 19, crates 4 Koncturymwm Poccuii-
ckoit Denepanuu (mamee- PO) .YemoBek momKeH DOPOKUTH CBOUMH
MpaBaMH U OOSI3aHHOCTSIMH, aKTHBHO WMH MOJb30BaThCA U peaji30-
BEIBaTh HX. [loaToMy, B IepBYIO odepeab, HEOOXOAUMO M3YUHTh, Ka-
KHeE IIpaBa JOJDKEH UMETh YeJIOBEK U KaKHe U3 HUX KOHKPETHO MOXKHO
peann30BbIBaTh CaMOMYy. DTO UCXOJHAS TOYKA AJISI BHIIOIHEHUS 005-
3aHHOE OBITh OTBETCTBEHHBIM 33 CBOM IpaBa U 00SI3aHHOCTH.

OpHako He Bceraa Ipa’kIaHuH MOKET CBOMMU IEHCTBUSAMM IIPU-
o0peTaTh M OCYIIECTBISTh I'PaKAAHCKUE [IPaBa, CO34aBaTh AJs ceds
rpaxJaHckue 00sS3aHHOCTH M UCIOJHATH UX B CHIY OCOOCHHOCTEH,
OIpeJIeICHHBIX 3aKOHOAaTeNbCcTBOM PD. B aTOM Ciydae npHHATO ro-
BOPHTH O HEAECECITOCOOHOCTH 100 00 OTpaHIUYEHUH JIEeCTIOCOOHOCTH
rpaxaas. [IpaBoBoe noiokeHne HeJleecCnOCOOHBIX U OTPaHUYEHHO Je-
€CIIOCOOHBIX TPaXKJaH YPEryJIupoBaHO HE TOJIBKO HOpMaM U 3aKOHO-
narenbcTBa Poccru, HO 1 HOpMaMK MEXIYHapOIHOTO IIPAaBa.

[Tpu3HaHue rpaxIaHUHA HEIEECIIOCOOHBIM U OTPAaHUYEHHO Jee-
CTIIOCOOHBIM - TPOIECC, KOTOPBIH OTHOCHUTCSI K KaTErOpUH IOpHIUYe-
CKHUX TIPOLEAYP, PETYIUPYEMBIX COOTBETCTBYIOIIUMH HOPMaMH Ipask-
JaHCKOro 3akoHomarenscTBa Poccuu. IIponenypa ycraHoBieHus He-
JIeecriocOOHOCTH MO0 OrpaHHYCHUsT JAEeCIOCOOHOCTH TIpakJaHHHA
MpecieayeT OIHY Lelb - 3alIUTUTh HHTEPEChl 0OIBLHOTO, KOTOPHIA He
MOJKET Pa3yMHO OLIEHHBATh COOCTBEHHBIE IEHCTBUS U PEATN30BbIBATh
CBOU TpaKAaHCKue rpaBa. Kpome Toro, faHHas poieaypa npu3BaHa
3alMUTUTHL UHTCPECHI POJHBIX U OJIN3KHUX TAKOTO rpaxagaHnHa

Kak mokasano TeopeTHuecKoe HCClIeJOBaHNE, HOPMbI I'pakJaH-
CKOTO IIpaBa B YaCTH MPABOBOT'O IOJIOKEHHUS HEAECECIIOCOOHBIX IPak-
JlaH UCCJIEJ0BAINCH B HAYUYHOU JinTeparype npaBoseaos: E.M.Xoinoz-
koBckoi, H.B.Mcaesmua, M.M.3atynmosckoro, [.J.Mopo3oga,
b.B.IlloctakoBuya, I'.B. Bacunesckoro, B.B.I'opunosa, M.M.I'opu-
Hoit, M.Kapramoa u }0.Kopmynos, B.PepxukoBa, M.XyTbI3,
A.B.Ycranosa, U.M.IIsatunerosa, A.T.boHHepa 1 MHOTHX IPYTHX.

Kopennas pedhopma MHCTUTYTa HeleecOCOOHOCTH, K COXKaje-
HUIO, HE CTOUT Ha MOBECTKE THs Y 3akoHoAaTens. Yka3zoM [Ipesunenrta
P® «O cosepmencrBoBannu I'paxkganckoro xogaexca PD» Ne 1108
CTAaBUWJIMCh JIMILB LI€JIM COBEPLICHCTBOBAHMS 3aKOHOAATEILHBIX OCHOB
PBIHOYHOM SKOHOMHKH. KOHIETIUS pa3BUTHS IPaXKIAHCKOTO 3aKOHO-
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narenbcTBa PO, He moaBeprasmasics MUPOKOMY OOCYXKIEHHIO I0PU-
IMYECKON 0OILIEeCTBEHHOCTHIO, HE IPEyCMaTPUBAET BHECCHUS KaKUX-
6o n3meHenui B rnaBy 3 'K PO:« [ paxkaane (puzndeckue auma)y.

Bomnpoc o kopeHHOi peopme HHCTUTYTa HEJEECTIOCOOHOCTH aK-
TUBHO 00CYAaIOT, TJIaBHBIM 00pa30M, IPEACTABUTENIN PABO3ALIUT-
HOTO IBHKEHUS - CHIELIMAINCTHI TPO(ECCUOHANBHBIX U HEIPOecCHo-
HAJIBHBIX OOIIECTBEHHBIX OOBEAMHEHHH, 3aHUMAIOIIUXCS 3aIIUTON
IIpaB IPaKAAH C IMCUXUYECKUMHU paccTpoiictBaMu. U mepBble 3HAUH-
TEIbHBIE YCIIEXH yIKE €CTb.

WHCTUTYT HemeecrmocOOHOCTH Ha3BaTh HMHCTHUTYTOM MOYHO
JUIIb yclioBHO. IIpUHATO cuuTaTh, YTO NUII0, MPU3HAHHOE HENEECIIO-
COOHBIM, yTpadWBaeT TOJIBKO CBOK) JE€ECIOCOOHOCTH (CITOCOOHOCTH
CBOUMH JIeHCTBUSMH MPHOOpETaTh W OCYHIECTBISITh TPaKIAHCKHUE
npaBa, co3/1aBaTh I ce0s IpaXkIaHCKUE OOS3aHHOCTU U UCIIOIHATH
ux). B neiictBuTenbHOCTH, BONPEKH AOKTPUHE IPAXKAAHCKOTO IIPaBa,
TaKOE JIULO JMIIAETCSI © MHOTUX COCTaBIIAIOLINX IPABOCIIOCOOHOCTH,
T. €. CHOCOOHOCTH MMETh IPaXkIaHCKUE TpaBa U HECTH O0S3aHHOCTH.
HeneecriocoOHbIl HE UMeeT mpaBa HU caM, HA Yepe3 ONeKyHa 3aBe-
1IaTh CBOE UMYLIECTBO, 3aHUMAThHCS U30PaHHBIM UM BHUIOM ICSTENb-
HOCTH, BCTYNaTh B Opak H T. 1.

ITostomy pedopmy, Ha B3MISA aBTOpa, ClIeIyeT HAUMHATH HE
TOJIBKO € TPeoOpa3oBaHUsI MHCTUTYTA HENEeCIIOCOOHOCTH, IMpeny-
CMaTPHUBAIOIIETO IOJIHOE, TOTAJIbHOE U OeCCPOYHOE JIMIICHUE JIMLA C
TICUXUYECKUM PACCTPOICTBOM MpaB, HO MPEXJE BCEro C yTOUHEHUS

N1 B

coJiep KaHusl TPaXkIaHCKO-TIPAaBOBBIX KaTETOPHH “TIpaBOCIIOCOOHOCTH’
1 “IeecriocoOHOCTE”, BBEICHUS B 3aKOHOAATEIHCTBO HOPM, HPEIy-
CMaTPHBAIOLIMX CIIyYal ¥ TOPSJIOK OTpaHIMYSHHSI IPABOCTIOCOOHOCTH,
KOTOpOe, Kak creayeT u3 1. 1 cr. 22 'K PD, MoxxeT uMeTh MecTo.

[Toka ke ¢ MOMOILBIO U3BECTHBIX perieHuil EBpomneiickoro cyna
no mpaBam uenoBeka u KoncrurynmumonHoro Cyna P® mo xanoGe
[ItykaTypoBa B HHCTUTYTE HEIEECIIOCOOHOCTH YIAJIOCh TPOU3BECTH
psa «apoOOHMH», KOTOPBIE 10 CBOEH 3HAYMTENBHOCTH YK€ HE MO3BO-
JIAIOT yJEpKaTh €ro Ha IUIaBy B IEPBOHAYAIBLHOM BHUJE .

B I'K P® cymecTBylOT Takoe MOHSATHE KaK JeeClOCOOHOCTb.
I'pasknaHuH MOKET OBITh, KaK J1eecriOCOOHBIM, TaK U NPU3HAHHBIN CYy-
JIOM HeJIeeCclIOCOOHBIM M OTPaHHMUYEHHO J€eCIIOCOOHBIM.
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Cornacno @enepanpHomMy 3aKk0HY PD «O BHECEHNH M3MEHEHHHA
B 1aBHl 1, 2, 3 u 4 vactu niepBoit 'K PO» Ne 302-D3 , BcTynuBiemy
B cuity ¢ 1 mapta 2013 roga.

B cBsi31 ¢ 3TUM MOSIBASIOTCS CYIIECTBEHHBIE HOBEILIBI B IOPSIIKE
Y TIOCNECTBUSAX MPU3HAHUS TPaXKTaHWHA OTPAaHHYEHHO J1eecroco0-
HbIM (cT. 29, 30 'K P®); ycTaHOBIEHHH TIOTIEYUTEIHCTBA HAJI HECO-
BepueHHoneTHUMH (cT. 33 'K P®); B mopsiake pacnopssKeHHs ONeKy-
HOM WJTU TIOTIEYHTEIeM UMYIecTBOM rmogonedHoro (ct. 37 'K P®) u
npouee. B 'K P® ecTs ocHOBaHUS 11 OTPAaHUICHHS JEECIIOCOOHOCTH
Takue, KakK: 3JI0yMOTPEOJICHUE JIMIIOM CIHUPTHBIMH HAMUTKAMHU WU
HapKOTUYECKUMH CPEICTBAMH, YTO CTAaBUT €r0 CEMBIO B TSHKENIOE Ma-
TepuanbHoe nonoxeHue. PenepanbHbiM 3akoHOM PD Ne 302 - @3 6y-
JIeT BBEJICHA ellle 0/IHA PUYMHA OTPaHHYCHUS JeeCIOCOOHOCTH - IIPU-
CTpacTHe K a3apTHBIM UIpaM, KOTOPOE CTaBUT CEMbIO B TSKEIIOe Ma-
TEePHUATHLHOE TIOJIOXKEHHE.

CrneyeT MOHUMATB, YTO MATOIOTHYECKast 3aBUCUMOCTH OT a3apT-
HBIX UTp OTJIMYaeTCs OT CKIIOHHOCTH K a3apTHBIM urpam. CyTh pac-
CTPOMCTBA 3aKJIFOYAETCS B YACTBHIX IOBTOPHBIX JMMHM30aX a3apTHOM
WTPBI, KOTOPBIE TOMHHUAPYIOT B JKU3HU TAlEHTA B yIepO CcOIralb-
HBIM, NPO(ECCUOHATBHBIM, MaTEPUATEHBIM U CEMEHHBIM [IEHHOCTSIM
u o6s3aTenbcTBaM. Tak ke PenepanbHbiM 3akoHOM PO Ne 302 - @3
MpenyiaraeTcsi yKa3aTh, YTO «IIOTEUUTEIh TOIYYaeT U PacXoayeT 3a-
paboTOK, MEHCUIO M MHBIE JTOXOJbl TPaKIaHWMHA OTPAHUYCHHOTO CY-
JIOM B J1eeClIOCOOHOCTH B MHTEPECaX MOJIOTIEYHOTO B MOPSIIKE, IPEy-
cMoTpeHHOM ctatbeit 37 'K PDy. [1o MHeHUIO aBTOpa, yCTAHOBIIEHUE
KOHTPOJIS HaJ PacXofOBaHHUEM JOXONIOB JEECIIOCOOHO OrpaHWYEH-
HOro Jina Heobxoaumo. OHAKO MOTYT BO3HUKHYTH CJIOXKHOCTH B
MIPaBOIIPUMEHUTENBHOM MPaKTUKE MPH 3aIIUTE TPaB Ipak1aH.

Tak xe, n3mMeHenus kacarorcs u nyHkra 3 ct. 29 I'K P®, co-
TJIACHO KOTOPOMY Yy HeEJleecliOCOOHBIX IpaXk[aH OyAeT BO3MOKHOCTb
MIPU3HAHMS X OTPaHWYEHHO JeecriocoOHbpIMU. J{anHas momnpaBka 0y-
JIET YIIPOIIATh )KU3Hb TPaKIaHaM, KOTOPhIEC B CHITY Pa3IMYHBIX 00CTO-
SATENbCTB OBLIM MPU3HAHBI HEAEECIIOCOOHBIMH.

Taxk e BCTYIST N3MEHEHUS, KaCAIOIINEeCs OTIEKH U MOTIEYUTEIh-
CTBa, a UMEHHO u3MeHATcs crathu 33, 36, 37 'K P®. CornacHo HOBOM
penakiyu 1. 1 cr. 33 MPUYMHBL, BCIEACTBHE KOTOPBIX TPAXKIaHWHA
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MIPU3HAIINA OTPAaHUYEHHO JE€eCIOCOOHBIM, HE Ha3bIBaeTca. Tak ke m3-
MEHEHUs KOCHYJIHCH H II. 2 TOW e cTaTbu. Teneps OyaeT yka3aHo, 4To
MOTICYHTENN HE TOIBKO HECOBEPIICHHOJIETHUX IpakaH Oy yT OKa3bl-
BaTh MOJONEYHBIM COJCHUCTBHE B OCYLICCTBICHUH CBOUX IPaB U HC-
TIOTHCHUH 00S3aHHOCTEH, HO W TIOTICUHTETH TpaKdaaH, JAeecroco0-
HOCTH KOTOPBIX OTpaHWYEHA BCIEACTBHE IICHXHYECKOTO PacCTpOi-
ctBa. JlaHHOE M3MEHEHHE ObUIO HEOOXOIMMO BHECTH IJIs COAIaHCH-
POBaHHS HHTEPECOB HECOBEPIIEHHOJIETHUX M TPAXKIAAH, OTPAHHYECHHO
JIEeCTIOCOOHBIX U3 - 33 TICHXMYECKUX PAacCTPOICTB, TaK KaK HU T, HU
IpyTHe He CIOCOOHBI B MOJHOM Mepe OCYLIECTBISTH CBOM IpaBa U
o0s:3aHHOCTH. [[j1s1 3TOrO MM OYyJeT MpeaoCcTaBIeH ONCUUTENb.

B cBs13u ¢ H3M0KEHHBIM, MOKHO TIPUATH K BRIBOJIY, UTO N3MEHE-
Hus, BHOocuMble B 'K PO B yacTu npaBoBOro peryianpoBaHHs OTpaHU-
YEeHUE JIeeClIOCOOHOCTH TPaX/JaH W MPHU3HAHUS TPaKAaH HEAeecHo-
COOHBIMH, MOKHO OIICHUTB IMOJIOKUTEIBHO, IOCKOJIBKY JTUIIA C TICUXHU-
YECKUM PaCCTPONCTBOM, CIIOCOOHBIE TOHUMATh 3HAYEHNE CBOUX JICH-
CTBHIA, CMOTYT BOCIIOJIb30BAaThCSl BO3MOYKHOCTBIO TIPU3HAHUS HX OTpa-
HUYEHHO J€eCIIOCOOHBIMH, YTO TTO3BOJIUT UM yJaCTBOBATh B OTPAHHU-
YEeHHOM 00BeMe B TPaKJAHCKOM OOOPOTE, B YaCTHOCTH, COBEPIIATH
OTJIENbHBIE CENIKH CAMOCTOSITEIBHO.

JlaHHOE pelieHre MPUHATO MOTOMY, YTO HEOOXOJUMO C MEIH-
IWHCKOW TOYKW 3PEHHUS YETKO OIPEACIUTHh OOJNIE3HH, C KOTOPHIMHU
TpaXJaHUH MOXKET OBITh TIPU3HAH OTPAaHIMYEHHO JIeeCIOCOOHBIM.

HoBoe ocHoBaHue sl OTpaHUUYCHHS B JCECIIOCOOHOCTH - HaJH-
YHe MCUXUYECKOTO PACCTPONCTBA, BCIENCTBUE KOTOPOTO TPaXKIaHUH
MOXKET TMOHMMATh 3HAYEHWE CBOMX JIEHCTBUI WM PYKOBOJUTH UMH
JIIIIB TIPY TOMOITH ApyruX jiuil (a03. 1 1. 2 ct. 30 'K P® B peaaxium,
HE BCTYIUBILEH B CHITy). DTO MOJIOKCHNE HAYHET JICHCTBOBAThH CO 2
mapta 2015 . (4. 3 ct. 2 3akoHa).

Han numom, cTpagaronyM NCUXUYECKUM PacCTPOHCTBOM H CIIO-
COOHBIM TIOHUMATh 3HAYCHUE CBOMX JCUCTBHH WM PYKOBOJUTH UMH
MPY [TOMOILM APYTHX JIML, OyJeT YCTaHABINBATHCA MOMEYUTEIHCTBO.
B HacTosiiee Bpems MONEYUTENHECTBO YCTAHABIUBAECTCS TOJIBKO Ha[
HECOBEPIICHHOJICTHUMH B Bo3pacte oT 14 mo 18 ner u Hax rpaxma-
HaMH, OIPaHUYCHHBIMHU CYJIOM B JI€€CIIOCOOHOCTH BCIIEACTBHE 3JI0-
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YIOTpeOIeHNs] COUPTHBIMUA HAIUTKAMHU MM HapKOTHYECKHMHU CPEA-
CTBaMH, a TaKXe BCJICICTBHE MPUCTPACTHS K a3apTHBIM Urpam (cT. 33
'K PO).

I'paskgannH, OrpaHUYEHHBIN B I€€CIOCOOHOCTH MO AaHHOMY HO-
BOMY OCHOBAHHIO, KaK U JIF0O0H OTpaHIYEHHO JA€eCIIOCOOHbII BIpaBe
Oyzer:

- COBEpIIATH CAENKH C MMCbMEHHOTO COTJIACHSI ITONeunTens (J10-
IIyCKaeTCsl BO3MOXKHOCTh HOCieAyromero cornacus). Caenku, KoTo-
phIe BIIpaBe COBEPITIATh HECOBEPIIEHHOJICTHUN B Bo3pacTe oT 14 mo 18
JIeT, BKIIIoYasi MeJkue ObIToBbIe clienku (. 1 u4 m. 2 c1. 26 'K PO),
OrpaHUYEHHO JIeeCclIOCOOHBIN TpakIaHUH BIpPABE COBEPILATH CaMoO-
CTOSITEIIBHO;

- pacTopsKaThCs BHIMIAYUBAEMBIMU HA HETO AIMMEHTaMH, COLIU-
aJIbHOM MEeHCUEN, BO3MEUIEHUEM BPEAA 3/I0POBBIO U B CBSI3U CO CMEP-
THIO KOPMWJIbLIA M MHBIMH NIPEIOCTABISICMBIMH Ha €r0 COIECpKAHUE
BBIIJIATAMH € MUCbMEHHOTO coryacus nomnedntesnsi. CoOCTBEHHBIMU
JIOXOJaMH, TIepeurucieHHpMy B . 1 m. 2 cr. 26 'K PO (Bkimouas
3apaboOTOK, CTUIEHAWH), OTPAHUYCHHO JIEEeCIOCOOHBIN T'paKTaHWH
BIIPaBE PACHOPSIKATHCS CAMOCTOSATEIIBHO.

I'paknanuH, JeecmocOOHOCTh KOTOPOro OyjaeT OrpaHuYeHa
BCJIEJICTBHE TICHXUYECKOTO PACCTPOWCTBA, CAMOCTOSATEILHO OyIeT
HECTH UMYIIECTBEHHYIO OTBETCTBEHHOCTB 10 COBEPIIEHHBIM M CIeJl-
KaM.

Co 2 mapra 2015 1. nosBuiIach BO3BMOXKHOCTh MPU3HATH CAETIKY
HE/IECHCTBUTEIILHOM B Clly4yae, €CJId HA MOMEHT €€ COBEpLICHHUS IpaxK-
JaHUH el1e He OblT OrpaHuyeH B 1€€CIIOCOOHOCTH BCIIEICTBHE IICUXHU-
YEeCKOT0 PacCTPOMCTBa, HO mMo3aHee 3T0 mpousomwio. Cyn Oyxaer
BITPaBe MPHU3HATH CACIKY HEJCHCTBUTENBHOM 110 UCKY ITOTICYUTEINS Ta-
KOTO TPaKAaHUHA, IPU YCJIOBUH, YTO B MOMEHT COBEPLICHUS CAEIKH
TpaXJaHWH He ObUT CIIOCOOCH MOHMMATh 3HAUYEHHE CBOUX JEHCTBUIA
WA PYKOBOJUTH UMH H JPYrasi CTOPOHA CJICJIKH 3HaJa WM JIOJDKHA
Obu1a 3HaTH 00 3TOM (203. 2 11. 2 ct. 177 'K P® B penakiuu, BCTynuB-
mrero B cuity co 2 mapta 2015 r.). B ciydae npusHaHus clles iK1 HeAe-
CTBHUTEJILHOW KaX/1asl U3 ee CTOPOH OyJieT 00s13aHa BO3BPATUTh JIPYTOM
BCE MOJY4YEHHOE B HATYype, a P HEBO3MOKHOCTH TaKOT'O BO3BpATa -
BO3MECTUTh CTOMMOCTH MosrydyeHHOro. Kpome toro, neecrnocodnas
CTOPOHA JIOJDKHA OyJIET BO3MECTHTH JIPYTOi CTOPOHE TIOHECEHHBIH €0
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peanbHBIA yiep0, eciiy Jieecrmoco0Hasi CTOPOHA 3HAlla WM JO0JDKHA
ObL1a 3HATh O HEIEEeCOCOOHOCTH APYTOil CTOPOHBL. OTMEHSTH Orpa-
HUYEHHE JIeeCOcCOOHOCTH No-TipexkHeMy Oyzet cyn. [Tomumo storo,
CYJ CMOKET U3MEHHTH CTEIICHb OTPaHHMYECHHUS ICECIIOCOOHOCTH.

Ecnmn ocHOBaHWMs i1 OTpaHWYEHHS JEECITOCOOHOCTH Tpakia-
HWHA, KOTOPBIN BCIIEICTBUE MICUXUYECKOTO PACCTPOICTBA MOXKET TI0-
HUMAaTh 3HAYCHUE CBOUX JICHCTBUI UM PYKOBOAUTH UMH TOJBKO MPHU
MIOMOIIH APYTUX JIUI], U3MEHATCS, MONEeYnTeNb 00s513aH OyneT xoma-
TalCTBOBAThH IEpe]l CyJOoM 00 M3MEHEHUH OTpaHUYEHUil 1eecrnocod-
HOCTH TpaKJIaHHWHA.

st Toro 4TOOBl YCOBEPILEHCTBOBATH EHCTBYIOIIEE 3aKOHO A~
TEHCTBO IO BOIIPOCaM MPU3HAHUSA TPAXKIAH HEJIEECTIOCOOHBIMH HEO0-
XOJIUMO, B TIEPBYIO 0depehb, n3MeHUTh cTaTh 29 u 30 'K PO.

Pemuth nmpo0ieMy 3amuThl O0JIBHBIX, 00JAAAFOIINX TaTOJOTHEH
TICUXHKH, KOTOPbIE HE TPeOYIOT MPU3HAHUS MX HEIeeCrOCOOHOCTH,
6e3 mononHerns ['K PO Hopmoii 00 orpaHnyeHnH JeecriocoOHOCTH
BCJIEJICTBHE TICUXUYECKOTO PACCTPOMCTBA, HEBO3MOKHO.

B I'K P® Heo6x0auMo 3aKpenuTh OTASIBHYI0 HOPMY 00 OTpaHHu-
YEeHHOH JIeeCIIOCOOHOCTH BCIIEJCTBHE TICHXUIECKOTO PACCTPONCTBA U
ee TOCIEACTBUSAX. DTY HOPMY MOXKHO moMecTUuTh B cTaThio 30 ['K PO
C coxpaHeHHeM ee Ha3BaHUs «OrpaHMUYeHHE JIeeCTIOCOOHOCTHY, KOTO-
past OyZeT TOBOPUTh O TOM, YTO TPaXKJIaHUH, CIOCOOHOCTh KOTOPOTO
MOHUMATh 3HAYCHHWE CBOUX JEHCTBUH UMM PYKOBOIUTH CHHKEHA
BCJIEJICTBHE XPOHUYECKOT'O ICHXMUECKOTO PACCTPOUCTBA, MOXKET OBITH
OTpPaHWYEH CYJIOM B JI€ECIIOCOOHOCTH B TOPSIKE, YCTAHOBICHHOM
Ipa)JIaHCKHUM TPOIIECCYaTbHBIM 3aKOoHOAaTeNnbcTBOM. OH BIpaBe ca-
MOCTOSTEEHO COBEPIIATH MEJTKUE OBITOBBIEC CACIKH.

CoBepuiath Apyrue CIACIKH, a TAKXKE MOTy4yaTh 3apaboToK, TeH-
CHIO U JIpyTHE JIOXOJII OH MOKET JIMIIB C COTacus rmoneuntens. Ta-
KOH TpaXJIaHWH CaMOCTOSITEIBHO HECeT WMYIISCTBEHHYIO OTBET-
CTBEHHOCTh TI0 COBEPIICHHBIM UM CJIEIKaM M 32 MPUYUHEHHBIA UM
Bpen B cooTBercTBUU ¢ [ K PO.

Cratps 29 I'K PO Takke Hyx)maeTcsa B KOppeKTHpOBKe. B mobom
cllydae HeJIeecrioCOOHbII He JODKEeH ObITh JIUIIEH CITOCOOHOCTH OCY-
LIECTBIATH CaMOCTOSITETIBHO T€ BHJIBI CHAEJIOK, KOTOPBIE Pa3pelleHEbI
3aKOHOM MasiofieTHUM. Kpome Toro, mpu BO3MOXKHOCTH OJIarOnpHsIT-
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HOTO IPOTHO3a WM HEONPEAEICHHOCTH MEPCHEKTUBbI pa3BUTHA 00-
JIE3HU BO3MOXKHO YCTaHOBJIEHHE HEIEeClIOCOOHOCTH Ha OIpENelIeH-
HBIU CPOK.

Takum 00pazom, HOABOAS UTOT, HEOOXOAUMO OTMETHTH CIEIYIO-
niee: aHajIu3 CyIeOHOM MPAaKTUKY MTOKa3aJl, 4TO Ha y CyJOB 10 HellaB-
HETO0 BPEMEHH CYIIECTBOBAJIa IOPOYHAsI TPAKTHKA PACCMOTPEHUS €T
0 TIPU3HAHUU TPaXKJaH HelleecltocOOHBIMU. Tak, B 4aCTHOCTH, CylaMH
BBIHOCHUJIMCDH PELICHUS O IPU3HAHUY IPAXKIAaH HEACECIOCOOHBIMU 03
MpUTTIAIIEHHUS TUX JIMI B CyZleOHOM 3acenaHue, a J0Ka3aTelIbCTBOM
3a00JIeBaHuUs STHX JIU B OONBIIMHCTBE CIIyYaeB CIY)KUJIO 3aKII0OYCHIE
CyAeOHO - ICUXUAaTPHYECKOIN SKCIEPTH3BI, KOTOPOE OBLIO ClIENaHo Ha
OCHOBE KCEpOKOIHH, HEe 3aBEPEHHBIX HaJlIeKarmM oopa3oM. Pa3u-
THE HOpPM 3aKoHoJaTenbcTBa PO mo HemeecrmocoOHOCTH MO3BOJISIET
clenaTh BBIBOJ O COLMATIBbHON HAmpaBIE€HHOCTH MPOBOJMMON Tocy-
JApCTBEHHON MONUTHKH, aKTUBHOM AEATEIbHOCTH 3aKOHOIATENS B Ya-
CTH 3aLUTHI IPaB U HUHTEPECOB HEJEECIIOCOOHBIX IPAXKIaH, O YEM CBU-
ACTCIBCTBYCT IMOCJICAHEC MMPUHATHIC USMCHCHHA B pAd HOPMATHBHO-
MIPABOBBIX aKTOB IPAKIAHCKOI0 3aKOHOIaTeNbCTBa Poccu.
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Annomayus: OOHuM u3 gadxcreluux uncmumymos Poccutickozo
2PAANCOAHCKO20 NpaABa AGNAEMC UHCHMUMYM OMEemCmMEeHHOCMU 3d
npuuuHenue epeda. /lanexko me 6csaxoe npuyunenue epeda cozoaem
0bsA3amenbcmea no e2o 803meweHur0. Bpeo mooicem asnsamocsa pesyno-
mamom Kaxk npomueonpasHvlx, max u npasomMepHuvix Oeticmseui. B
danHou cmamve Oyoem nposeder meopemuieckKull. aHaIu3 COOmMHO-
uileHus 08yX NPAgo8bIX NHOHAMULL: «ONE8EMCMBEHHOCb 3d NPABOMED-
HOe npuyuHeHue 8peday U «0053ameiibCmead 8CiedCmsue NPUYUHeHUs
epeday. A maxaice 6yOym chopmupo8arvl npedyodNceHUs No cosep-
UWEeHCMBOBAHUIO 3AKOHOOAMENbCMBA 6 YACTHU GbINAAMbI KOMHEHCAyUl
3a NPUYUHEHHBI NPABOMEPHBIMU OelicmMUAMU 8PeO.

Knrouegvle cnosa: komnencayus, npagooxpanumenvHvle opeambl,
npagomepHwill 6ped, 0053amenbCmeo, Go3MelyeHue.

Compensation for damage caused by lawful actions of law
enforcement officers during an anti-terrorist operation

Resume: One of the most important institutions of Russian civil
law is the institution of liability for causing harm. Not every infliction
of harm creates an obligation to compensate for it. Harm may be the
result of both illegal and lawful actions. This article will conduct a
theoretical analysis of the relationship between two legal concepts:
"responsibility for the lawful infliction of harm™ and "obligations due
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to the infliction of harm." And also proposals will be formed to im-
prove the legislation in terms of paying compensation for the harm
caused by lawful actions.

Key words: compensation, law enforcement agencies, legitimate
harm, obligation, compensation.

*kxk

OparM 13 BOXXKHEWITNX MHCTUTYTOB PoccHiicKoro rpa1aHcKoro
IpaBa SBISIETCS MHCTUTYT OTBETCTBEHHOCTH 3a NPUYMHEHHE BpPEaa.
JlanHoMy MHCTUTYTy mHocBsieHa rnase 59 I'paxnaanckoro Kogexca
Poccuiickoit @enepanuu

(manee — I'K P®). Bce monoxeHus TaHHOW TJIaBbI IOCTPOCHEI B
COOTBCTCTBUU C IPUHIUIIOM I'€HEPAJIBbHOTO JACJIUKTA, KOTOprﬁ MOXKET
OBITH OTIpe/IesiCH B CIEAYIONINX TE3UCaX:

— (hakT IpUUMHEHUS Bpeda APYroMy JIMILy SBJSIETCS IPOTHUBO-
MPaBHBIM, €CIH JHLO, NPUYMHUBILEE BPEA HE JIOKAXET, 4TO ObUIO
YIPaBOMOYEHO Ha COBEPILICHUE TAKUX ACHCTBUM;

— TMPUYMHEHHBIH Bpe MOAJICKUT BOSMEIICHHUIO B MTOJTHOM 00b-
E€MC JIMIOM, IPUYMHUBIIUM 3TOT BPECA.

CymectByer 00ImuMi 3anpeT Ha IPUYMHEHUE Bpeia, He3aBUCHMO
OT TOrO, B KakoW cdepe COBEpLIalOTCsl NPAaBOOTHOLIEHUS. B ciryuae
HapymeHus OaHHOIO 3allpe€Ta BKIIOYACTCA MEXAaHU3M OTBETCTBCHHO-
CTH, KOTOPBII IMEET CBOEH 11€7Ib10 BOCCTAHOBJIEHUE HAPYILIEHHOTO 110~
JIOKEHHUSI B UMYILIECTBEHHOH 1 JINYHOU

HEMMYIIECTBEHHOH cepax moreprieBiero. B Hayke rpaxian-
CKOTO TpaBa 00s3aTeNbCTBA BCJICACTBUE MPUYUHEHUS Bpeaa MOJy-
YHMJIM HA3BAHHUE JAETUKTHBIX.

Hecmotps Ha To, 4TO (paKkT NpUUMHEHHS Bpela IPU3HAETCs Po-
TUBOIIPpABHBIM, BPE€A MOXKET BO3HUKHYTH U B PE3YJIbTATC IIpaBOMEpP-
HBIX AeicTBUN. O1HAKO, TPABOBBIE IIOCIIEACTBUS B 3TOM cliydae OyayT
CYLIECTBEHHO OTJIMYATHCS OT TEX, KOTOPBIE MPEAYCMOTPEHBI ITPU IPHU-
YMHCHWHU Bpe€Jla IMMPOTUBOIIPABHBIMU )IeﬁCTBHSIMI/I. C.]'Iy‘-IaeB NIpUINHE-
HUA BpEa IMPaBOMEPHBIMU JICI\/’ICTBI/ISIMI/I B IIPaKTUKE BCTPEUACTCA NO-
CTaTOYHO MHOTO — OHO BO3MOXHO MpH HEOOXOAMMON 0OO0OpOHE,
HaIpuMep,

WJIM [PY IPOBEIECHUH KOHTPTEPPOPUCTUUECKUX ONIEpALIMA.
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Kax yxe ObIIO cka3aHO BBINIE, 3aKOHOAATENBCTBO Poccuiickoit
Qenepanny nMpeaycMaTpuBaeT BO3MOXKXHOCTh MIPHYNHEHHS Bpeaa Kak
MIPOTUBONPABHBIMU, TaK U NPAaBOMEPHBIMU AeHcTBUAMHU. COOTBET-
CTBEHHO, aKTyaJIbHOH cTana HopMa

crateu 16.1 I'pakmanckoro koaekca PO, mocpsmmeHHass KOMIICH-
canuu yiiepOa, MPUYHHAEMOTO MPAaBOMEPHBIMH JIEHCTBHSIMH TOCY-
JAPCTBEHHBIX NMPAaBOOXPAHUTEIBHBIX OPTaHOB.

CornacHo 3TOi HOpME B CIIy4asix U B MOPSIKE, KOTOPBIE TPEIy-
CMOTpPEHBI 3aKOHOM, yIIepO, MPUINHEHHBINA THYHOCTH U UMYIIECTBY
rpaxJaHuHa 00 UMYIIECTBY IOPUIMYECKOTO JIMIA MPaBOMEPHBIMH
JNeNCTBUSMU PABOOXPAHUTEIBHBIX OPIaHOB, KOTOPBIM I'OCYIapCTBOM
JIEJIETIPOBAHBI BIACTHBIE TIOJTHOMOYHSI, ITO/IEKAT KOMITCHCAITIH.

Komnencanus — (jat. compensatio — BO3MEIICHNUE) BO3MEIICHUE
yOBITKOB, BO3HUKIIMX BCIEICTBHE HApYIICHHS TPa)XIaHCKO-TIPaBo-
BO# 00s13aHHOCTH (THOEIH BEIIH, [UTUTEIbHAS IIPOCPOUKA B TOCTABKE
TOBApOB M T.[I.), & TAKXKE, BBITUIATHI pab0YNM U CITY>KaIliM, IPOU3BO-
UMbl B YCTAHOBJIEHHBIX 3aKOHOM CIy4asX KOMIIEHCAIIUOHHBIE BBI-
TIJIATHI.

B cootBerctBuM ¢ nmynkToMm 3 ctathu 1064 I'paxkmaHcKoro ko-
nexca PO Bpen, NpUUMHAEMBII TPaBOMEPHBIMU JEHCTBUSMU, ITOZJIE-
YKUT BO3MEIICHHIO B CITyYasX, MPEAYCMOTPEHHBIX 3aKOHOM.

Tak, B COOTBETCTBUM cO cTaThel 22 denepanbHOro 3akoHa oT 6
MapTa

2006 roma Ne 35-@3 (pen. ot 26.05.2021) «O npoTHBOIEHCTBUU
TEPPOPU3MY», YKa3aHO, YTO JTUIICHUE KU3HH JINIA, y9aCTBOBABIIETO
B COBEPIICHUU TEPPOPUCTUIECKOTO aKTa, a TAKKe MPUINHEHNE Bpe/ia
3I0POBBIO MM UMYIIECTBY YUACTHUKOB TEPPOPUCTUIECKOTO aKTa HITH
K€ WHBIM 3aKOHHBIM HHTEpecaM JIMYHOCTH, OOIECTBA WIIM rocynap-
CTBa IIPH MPECEUSHUH TEPPOPUCTUICCKOTO aKTa JIHOO0 OCYIIECTBIEHUN
WHBIX MEPONPUATHH, CBSI3aHHBIX C MPOTHUBOAECUCTBUEM TEPPOPU3MY,
JNEHCTBUSIMH, TIPEIMUCHIBAEMBIMA WJIM Pa3peIIeHHBIMHA 3aKOHO/a-
tenbcTBOM Poccuiickoit denepaiuy, sBISIFOTCS TPaBOMEPHBIMH.

CornacHo yactu 2 ctateu 18 ®denepanbHoro 3akona «O mpoTu-
BOJICWCTBUN TEPPOPHU3MY», BO3MEIICHNE BpE/a, MPUUNHIEMOTO Mpa-
BOMEPHBIMH JEMCTBUAMHU B XOJI€ MPOBENEHUS KOHTPTEPPOPHUCTUYE-
CKMX OIlepalii, OCYLIECTBIIETCS 3a CUET CPEACTB (enepaIbHOro
Oro/pKeTa B TIopsake, ycraHoBiaeHHOM [IpaButenscTBoM Poccutickoit
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Oenepanuun. [Ipu >ToM B wactm 3 cratbm 18 HacTosImero 3akoHa,
MPEeTyCMOTPEHO, YTO BPE, IPHIMHEHHBIN ITPH IIPECEUCHUN TePPOPH-
CTMYECKOT0 aKTa MPaBOMEPHBIMH JCHCTBUSIMU 3J0POBBIO U MUMYILE-
CTBY JINI]a, yYaCTBYIOILETO B TEPPOPUCTUIECKOM aKTeE, a TAKKE Bpel,
BBI3BAaHHBIH CMEPTHIO ATOTO JIUIA, BO3MELICHHUIO HE MOJICHKHT.

B Hacrosimee BpeMs cymiecTByeT mpoOiieMa peann3aniy npaBa
YeJoBeKa Ha KOMIIEHCALIUIO Bpea, MPUYMHEHHOTO €ro JKU3HU U 370-
POBBIO. Bpeaa, HU3BES €T0 JIUIIb K CIIydasM, IPSIMO MIPETyCMOTPEH-
HBIM 3aKOHOM. ECITi B OTHOIIIEHNH TPUYNHEHUS Bpela HIMYIIIECTBY OT-
HOIIICHWE 3aKOHOJATEeNs OINpaBJaHO, TO NPU KOMIICHCAIlMU Bpeaa,
MPUYINHCHHOI'O )KU3HU U 3J0POBbIO, aKICHTHI JOJI’)KHBL 6BITL paccraB-
nensl nHaye. Tpedyercsl pacIIMpeHne MPaBoOBBIX HOPM, KOTOpBIE OY-
IyT PETyAUpOBaTh OTBETCTBEHHOCTH IIPU IIPAaBOMEPHOM NIPUYUHEHUN
Bpena. OqHako, 4To0bl pa3paboTaTh COOTBETCTBYIOIIIE HOPMBI IIPaBa,
ClieyeT TOHMMATh OTJIMYHMS OTBETCTBEHHOCTH MpPU NPHYHMHEHUU
Bpela MNpPaBOMEPHBIMU JEHCTBHAMH OT OOSI3aHHOCTH BO3MECTHTH
yimep6. Tonbko pasrpaHUYMB 3TH MOHSATHS MOXHO OyAeT BIIOCTe[l-
CTBUY BBICTPOUTD YIOBIICTBOPSIOIINE M OXPAHSIOIINE HHTEPECHI BCEX
YYaCTHHKOB ITPaBOOTHOLIEHNH. Ho n He ciemyeT, KOHEYHO e, 3a0bI-
BaTb U O TOM, UTO 3TH ABA IMOHATUA TCCHO B3aUMOCBA3AHbI MEKY CO-
0oii.

MHeHHe O CyIIeCTBOBAHWHM OTBETCTBEHHOCTH 3a NPUYMHECHUE
Bpe/la MPaBOMEPHBIMH JEUCTBUSIMH BBI3BIBAET Maccy CIIOpPOB M 00-
CYXIIaTh, M BBICKa3bIBaTh CBOE€ 0OOCHOBAaHHOE MHEHHE HEOOXOMMO,
TaK KaKk BCEM M3BECTHO, YTO B CIIOpe poskaaercs uctuHa. CymHocTh
OTBETCTBEHHOCTH COCTOMT B TOM, YTO CYOBEKT OTBEYACT 3a BCE CBOU
JIEWCTBUS, B TOM YHCIIEe IPAaBOMEPHBIE, a CY/I, B CBOIO OYepPelb, MOXKET
OCBO6OI[I/ITL OT OTBETCTBCHHOCTHU 3a NPUYMHCHUC BpEaa IIpaBOMEp-
HBIMH JI€HCTBUSMHU.

IIpoananusuposas ctateio 18 deaepanbHOro 3akoxa «O MpoTH-
BOJICHCTBUU TEPPOPU3MY, CIIEAYEeT OTMETHTh, YTO 3aKOHOJATEIIEM
MPEeoyCMOTPEHO JBa croco0a BO3MELICHUS BpeAd, NPUYHMHAEMOIO
TEPPOPUCTHUECKUM aKTOM:

— KOMIICHCAIIMOHHBIC BBIIJIATHI (1)I/I3I/IT-IeCKI/IM U IOpUINICCKUM
JILAM, KOTOPBIE CTaJIU )KEPTBAMHU TEPPOPUCTHUECKOMN aKIINUH;

— BO3MEILIEHHE BpeAaa, MPUYUHAEMOT0 PH MPECeUeHUN TepPpo-
PUCTUYECKOTO aKTa IPaBOMEPHBIMH ACHCTBHAMHU.
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I'paxxmanckwmii kogeke PO He comepKUT 00X HOPM, periaMeH-
TUPYIOIIMX MEXaHU3Mbl YCTaHOBJICHHMSI pa3Mepa BO3MEIIAeMOIo
Bpe/a, IPUYMHIEMOT 0 MPaBOMEPHBIMU AEHCTBUSAMHU.

O0s3aTenbCTBO BCICACTBHE MPUYMHEHHS BpeAa JIOTHYHO CBO-
IUTCS K TOMY, YTOObI BO3MECTUTh NPUYMHEHHBIN yIIepO B COOTBET-
CTBHHU ¢ HOpMamH npasa. OnHako, Korjna pedb UAET O IPaBOMEPHOM
MIPUYMHEHUH Bpeia, TO BO3MEIIEHHUIO [TOJIEKUT TOJIBKO UMYILIECTBEH-
HBIH Bpell, TO €CTh HEOOXOAMMO BOCCTAHOBUTH (DAKTUUECKU HapyLIEeH-
HOE IIPaBo.

Takum 06pa3oM, 00s13aTeNBCTBO BCICICTBHE MPUYMHEHHS Bpeia
peanu3yeTcs B paMKax OXPaHUTENBHBIX IPAaBOOTHOILLEHUH, KOTOPHIE
00ecreYnBarTCsl MEpaMU rOCyIapCTBEHHOrO MpuHyxaeHus. OTBer-
CTBEHHOCTb 3a [TPaBOMEPHOE MIPUUMHEHNE Bpela UMEET MECTO B 3aKO-
HO/IaTeNbCTBE

Poccuiickort @enepanyn, kak ocodast MpaBoBas KaTeropHs, oc-
HOBHOW (DYHKITMEW KOTOPOH SIBISETCS BO3MEIICHHWE MPUYMHEHHOTO
yiep0a, T. €. BOCCTAaHOBIICHHE HAPYIIEHHOTO MpaBa JIPYyroro cyosb-
ekTa. IloaToMy OTBETCTBEHHOCTH 32 IPAaBOMEPHOE MPUYMHEHUE Bpeaa
HEOOXOIUMO OTJIMYATh OT 00S3aTEIbCTB BCIECACTBUE MPUUMHEHUS
Bpea.

Ha ocHOBe BBIIIEN3I05KEHHOTO0 MOXHO TOBOPHUTH O TOM, YTO KOM-
neHcauusi MpeAcTaBiIsieT co0od Mepy BOCCTaHOBHUTENBHOTO Xapak-
Tepa. OAHAKO HEKOTOpPbIE aBTOPHI FOBOPSIT O TOM, YTO ITOMHMO BOC-
CTaHOBHTEJbHOW (DYHKIIMM, KOMIIEHCAIMSI BHITIOIHSET elle U ITpad-
HYIO, HaKa3blBas [IPABOHAPYIIUTENS HE TOJIBKO 32 Bpel, NMPUYUHEH-
HBI KOHKPETHOMY JIMILY, HO U, IPEXJE BCEro, 3a Bpe IPaKIaHCKOMY
000pOTY B 1IETIOM, JUISl TOTO YTOOBI PEAOTBPATHTH M HE JIOMYCTUTh
JaHHOC MpPaBOHAPYIICHUEC BHOBL, BBIINIOJHAA TEM CaMbIM IIPEBCHTUB-
HYH0 (YHKIIHIO.

Kpome Toro, komreHcalys He BO3BpaIlaeT JIMIO, TOTepIIeBIIIee
B pe3yJbTaTe IpaBOHAPYILIEHUS, B IIEPBOHAYAJIBHOE [IOJI0XKEHUE, U HE
TpeOyeT AOKa3blBaTh pa3Mep YOBITKOB, NMPUYMHEHHBIX HpPaBOMEp-
HBIMU JI€HCTBUSMHU.

Takum 00pa3oM, KOMITEHCAIUSI COCTOUT B MaKCHMaJbHOM BOC-
CTaHOBJICHMH HETAaTHUBHBIX MOCIEACTBUN HAPYLIEHHS, IIOITOMY, YTO
KacaeTcs MPaBoOBOW MPHUPOABI KOMIIEHCALMH ylepOa, MPUIMHEHHOTO
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MIPaBOMEPHBIMH AEHCTBUAMHU COTPYTHIUKOB IIPABOOXPAHUTENBHBIX Op-
TaHOB, TO JAHHBIN BHJI KOMIICHCAIIUH, 0€3yCIIOBHO, HOCUT TPAXKIAH-
CKO-IIPAaBOBOH XapakTep, MPEICTABISACT MEPY 3aIUThI CyOhEKTUBHBIX
Ipa)JIaHCKHUX IPaB, BOBHUKAET U3 00S3aTCIIbCTBEHHBIX MPABOOTHO-
IIeHWH BCJIEICTBUE MPUYWHEHHS Bpela 3a MPaBOMEPHBIE NEHCTBHS
JIUI] ¥ TOJTBKO B CIy4asiX, IPeayCMOTPEHHBIX 3aKOHOM.
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Prenuptial agreement as a type of civil contract
Resume: This article discusses the features of a marriage contract
as a type of civil contract.
Key words: prenuptial agreement, agreement on the division of
marital property, real estate, joint ownership, shared ownership.

*x*k

PazBuTHe MHCTHTYTa OPavyHOTO JJOTOBOPA B YCIOBHAX PHIHOYHBIX
oTHOIIEHUH TpeOyeT 3(h(hEeKTUBHOTO MPABOBOTO MEXaHW3Ma, obecre-
YHBAIOIETO YETKOCTh W MOJHOTY €ro peryimpoBanus. [IpotuBope-
4us, BO3HUKAIOIIUE B CYyICOHOM MPaKTHKE 10 3TOW MPUYHHE, YCIIOK-
HSIOT €T0 MPaKTUYECKOe MPUMEHEHNE. Psiji BOITPOCOB BBI3BIBAET OIIpe-
JieJIeHHe TPaBOBOM NPHUPOJBI OpayHOro JOrOBOpA, MPEACTABISETCS
HEOOXOJIMMBIM yCTAaHOBJIEHHE CYIIHOCTH €r0 NpenMeTa M CyObeKT-
HOT'O COCTaBa.
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B nomerpoBckoit Poccun nmytiiecTBeHHbIE TTpaBa U 00s13aHHOCTH
OB TECHO CBS3aHBI C IMYHBIME TIpaBaMu. [leTpoBckue pedopMmsr 3a-
TpoHYIH chepy ceMeiHoro 3akoHoaaTenbcTBa. B CBoae 3akoHOB Poc-
cuiickoil iMmepuu HaII0 OTpaskeHHE MOJI0KEHHE O TOM, UTO Opak He
MOXKET COBEPIIATHCS W3 MOHYXKIEHUS, ONpeaeNeH MPUHLIUI T00po-
BOJILHOCTH TIpH 3akitoueHnr Opaka. C mpuxogoM COBETCKOH BJIacTH
CYNpYrd MOJYYWIN MPaBO 3aKII0YaTh PasIniHble BUABI JTOTOBOPOB,
OJTHAKO COTJIAIICHWS, HAIIPABIIEHHBIE HA YMAJIEHHE MMYIIECTBEHHBIX
MpaB OJHOTO W3 CYNPYTOB, MPU3HABAINCH HEJCHCTBUTEIHHBIMHI U HE
noanexanu npuMeHeHuto. [lpunsateiii B 1926 r. Kogekc 3akoHOB 0
Opake, cembe u oreke PCOCP ycranariupaet oOIIHOCTh HAXKUTOTO B
Opake u pa3enbHOCTh JOOPavyHOT0 HMYIIecTBa. Pazmep npuHamiexa-
el KakaoMy U3 CYNpYroB JOJH B clydae criopa ONpeleNseTcs Cy-
oM,

BonbIIMHCTBO YYEHBIX CXOMATCS BO MHEHHH, YTO OpadHBIiA 10TO-
BOD, XOTS M 00Ja/1aeT ONpeAeIeHHON CIIEU(PUKON U PSIIOM 0COOCH-
HOCTEW, TEM HE MEHEE SIBIISIETCA IPAXKIAHCKO-TIPAaBOBOM CIEIKOMN, Ha
KOTOPYIO PacHpOCTPAHSIIOTCS HOPMBI TPAKIAHCKOTO 3aKOHOIATEINb-
ctBa. Crieruduka mpaBoBoil IPUPO Bl OPATHOTO TOTOBOPA B TOM, UTO:
3TO COTJIAllICHHE JIMI, BCTYMAIOMIUX B Opak, JU0O TeX, KTO €ro yiKe
3aKITIOYMJI, YCTAHABIUBAOIIEE JIHIIb WMYIIECTBEHHBIC OTHOIICHUS
CYIIPYTOB; OIpeIeISIFoIee UMYIIIECTBEHHBIE IIPaBa U 00SI3aHHOCTH CY-
MPYroB B ciIy4ae pacTOp>KeHHs Opaka. 3aKOHOJATeJIbHOE OTrpaHuye-
HUE Ha BKJIIOUYEHHUE B OpayHBIN TOTOBOP MOJIOKEHHH, PETYIUPYIOIINX
JIUYHBIE HEMMYIIIECTBEHHBIE OTHOIIIEHUS CYIIPYTroB, 00yCIOBIIEHO HE-
BO3MOXXHOCTBIO B ClIy4ae HEOOXOAMMOCTH TPHHYIWUTEIBHOTO OCY-
LIECTBIEHUS] 00s13aHHOCTEH JuuHOro xapakrepa. ConepikaHue JTud-
HBIX HEUMYIIIECTBEHHBIX MPaB U 003aHHOCTEU YPETYIUPOBAHO B 3a-
KOHE | 10 00IIeMy MPaBUITy He MOXKET OBITh N3MEHEHO COTJIAIIEHUEM
CTOPOH.

B Bonpocax paszzaena umymectsa (c1. 38 CK P®?*) cybnexramu
OpadHOro JOroBOpa CTAHOBATCS MCKIIOUUTEIBHO Cynpyrd (B TOM

23 Bysanos B.IO. PazsuTtne nHCTHTYTa GpavHOro J0roBOpa B POCCHIACKOM
npase // KypHan poccuiickoro mpasa. — 2021. — Ne 6. — C. 150.

24 Cemeiinblii koiekc Poccuiickoit @enepanuu ot 29.12.1995 Ne 223-03
(pen. or 02.07.2021) // CobGpanue 3akoHomatensctBa PO. — 1996. — Ne 1. —
Cr. 16; 2018. — Ne 32. — Cr. 5115.
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gucine u OpiBime). [Ipu aTom cyObekTamMu OpadHOTo JOTOBOPA MOTYT
OBITh: eecTIOCOOHBIE COBEPIICHHOIETHHE, @ TAKXKE YMAHCHITUPOBAH-
HbIC HECOBEPILICHHOJIETHHE MY)KUYMHA U JKEHIIUHA; HECOBEPIICHHO-
JIETHUE, KOTOPBIM TOCYapCTBEHHBIM OPraHOM pa3pelIeHO BCTYNUTh B
Opak (Immocne ToCyIapCTBEHHOW perucTpanuu Opaka); OrpaHHYeHHO
JIeecTIoCOOHBIE COBEPIIICHHONIETHIE MYKYMHA M JKEHIMHA (C COTJIa-
CHsI TTOTICUHTEIS).

O0BeKTHI OpavyHOTO JOTOBOPA — UMYIIIECTBEHHBIE U ATUMEHTHEIE
mpaBa u o0s3aHHOCTH cynpyroB. Cornacuo 1. 3 cT. 42 CK PO, 6pau-
HBII JIOTOBOP HE MOXKET: OIpaHUYMBATH MTPABOCIIOCOOHOCTH UIIN Jee-
CIOCOOHOCTH CYNPYIroB, UX MPaBO Ha OOpallleHUE B CyIl 3a 3aIlMTOM
CBOWX TIPaB; PETyIUPOBATh MpaBa W 00SI3aHHOCTH CYNPYTOB B OTHO-
MIEHUN IleTCﬁ; npeayCcMarpuBaTb IIOJIOKCHHUA, OrpaHUYMBArOIINC
MPaBO HETPYAOCIIOCOOHOTO HYXKIAIOIIETOCs CYNpyra Ha MOJy4YeHHue
COJIepKaHUs; COEPKATh IPYTHE YCIOBHUS, KOTOPBIE CTABAT OJHOTO M3
CYIIPYTOB B KpaiiHe HeOIaronpusaTHOE MOJI0KEHUE WITH TIPOTHBOPEYaT
OCHOBHBIM HauaJlaM CEMEHHOTO 3aKOHO/IaTEebCTBA.

BpaunsbIil 1oroBop MOXKET OBITH 3aKIIIOYEH KaK J0 PEerHCTpaIiy
Opaka, Tak u B 1000 MOMEHT B TE€UEHHE 3apeTrHCTPHUPOBAHHOTO
Opaxa. IIpyu BO3HMKHOBEHHH CIIOPOB MEXIY CYNPYraMu IO TIOBOIY
MMYIIECTBA J100 MMYIIECTBEHHBIX MPaB, 3aMHTEPECOBAHHBIN ydacT-
HHUK BIIpaBe 0OpaTUTBCA C MCKOM B Cya%°. BpauHblii JOroBOp MOXKET
W3MEHSTHCS WM PACTOPraThesl B Tr000€ BpeMsl B COOTBETCTBUU C CO-
IJIACHEM CYIIPYTOB, B TOH e (popMe, B KOTOPOU OBLT 3aKIIIOYEH JJOT0-
Bop. [lo BONEM3BABIEHUIO OJHOTO M3 CYNPYTOB, OpayHBIA JTIOTOBOP
MOJKeT ObITh U3MEHEH WIIH PACTOPTHYT, HA OCHOBAHUH PEIISHUS Cy/Ia,
B cooTBeTcTBUM ¢ HopMaMu ['K PD%, perynupyrommmu u3sMeHeHne 1
pacTopkeHue goroBopa. B curyanmsax, mpenycmotpeHHbIXx CK PO,
OpavHBIN TOTOBOP MOXKET IMPU3HABATHCS CY/IOM HEJEHCTBUTEIHHBIM,
10 OCHOBAHUSAM, peaycMoTpeHHbIM ['K PO.

% Bo6oes JI.K. Bpaunblii JoroBop Kak rpaxIaHCKO-NPaBoBas KATEropus
// TIpaBoBoii xypnai. — 2019. — Ne 1. — C. 99
% T'paxpanckuii xojexkc Poccuiickoii ®@eneparuu (4acTh IepBas) OT
30.11.1994 Ne 51-®@3 (pen. ot 21.12.2021) (c u3M. ¥ 701, BCTYI. B CHIIY C
29.12.2021) // Cobpanue 3akononatenscTBa PD. — 1994. — Ne 32, Cr. 3301;
2018. — Ne 32. — Cr. 5132.
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B poccuiickoM 3aKOHOAATENBCTBE AOCTATOUYHO MAJIO CIIy4aeB Cy-
NeOHBIX NPELEACHTOB, KACAIOIIUXCSl U3MEHEHHUsI WM PacTOP)KEHUs
OpadHOro 0TOBOPA.

Hanpumep, rpasknanka H.A. BumasxoBa o6patuiace B CyJ € Mc-
koM K A.IO. BUImHsIKOBY, B KOTOPOM MPOCUT MPU3HATH KBApTUPY, 00-
IIMM COBMECTHBIM HMyIIecTBO ee U A.}O. BumHskoBa, npusHate 3a
HEI0 MPaBO COOCTBEHHOCTH Ha JOJM YKa3aHHOH KBapTUpbl. B moa-
TBepKAeHuH cBoero ucka H.A. BumHsakosa oOpaTuia BHUMaHue Ha
TO, CTO CIIOpHAasi KBapTHpa ObUIa KYIUIEHA €10 U €€ HBIHEIIHUM CYIIpY-
rom A.IO. BumHskoBbsIM B meproa Opaka mo AOroBOpY KyIUie Mpo-
naxu. A Tarke H.A. BulHAKOBa MpocuIia yBEJIMYUTh €€ JOJI0 B 00-
LIEM MMYILIECTBE CYIPYIOB C YYETOM TOTO, YTO C HEIO OCTAJICS MPO-
JKMBATh HECOBEPILEHHOJIETHUN peOEHOK?’,

Cyn B JaHHOM clly4ae MpHILIeT K BBIBOAY, UTO MCKOBOE 3asBlie-
Hue H.A. BUNIHAKOBON MOAJIEXUT YACTUYHOMY YJIOBJIECTBOPECHUIO B
BUAY CJIEIYIOLIETO.

NmymiectBo, mproOperanoch CympyramMmd BO Bpemsi Opaka 3a
cUeT O0LIMX 10XOJ0B HE3aBHUCHUMO OT TOT0, HA UM KOT'O U3 CYIPYroB
proOPETEHO WIN KEM U3 CYIIPYTOB BHECEHBI ICHEKHbIE CPENICTBA, OT-
HOCHUTCSI K 00IIEMY UMYILIECTBY CYIIPYTOB.

Cr. 38 CK PO npegycMaTpuBaeT BO3MOKHOCTE pasjiesia 001ero
HMMYILIECTBa CYNPYyTroB, KaK 3a Mepuoj Opaka, Tak U MO3XKE IOCIE eTo
pacTop)keHus Mo TPeOOBaHUIO TF000TO U3 CYIPYTOB.

Cr. 39 CK P® rnacur, uto npu paszene o0Iero uMyIiecTna cy-
MPYrOB M YCTAHOBJICHUSI 10JIEH B 5TOM UMYILIECTBE J0JIU CYIIPYTOB SIB-
JISIIOTCSL PaBHBIMHU, €CJIM MHOE HE MPEAyCMOTPEHO OpadHbIM JOTOBO-
poMm.

To ecth eciiu Obl B OpauHOM JOTOBOPE OBLIO MPOIUCAHO MHOE
COOTHOILCHHE J0JIEH UMYILECTBA, TO CY BO3MOXKHO Obl IPUHSI JIpY-
roe pemnreHue. ITo o3Hayaet, 4to TpeboBaHust H.A. BumnskoBoii o
MPU3HAHUH CTIOPHOW KBAPTHPBI OOIIIUM COBMECTHBIM UMYIIIECTBOM €€
1 A.1O. BuimnskoBa 060CHOBAaHO M MOJJIEKHT yIOBIETBOPEHHIOS,

2" TlocranoBnenue CebMOro KacCalMOHHOTO Cy/a o0mLIeH I0pUCAUKIHH
ot 27.11.2020 Ne 16-4531/2020 // O¢duunanbsHelii HHTEPHET-TIOPTAT IPaBO-
Boii nH(popmanuu http://www.pravo.gov.ru, 15.05.2022.
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Uro kacaercs tpeboBannsa H.A. BumrHsakoBoi 00 yBemMdeHUH
JI0JIM B 00IIIeM UMYILECTBE CYIIPYrOB U IPU3HAHUY 32 Hel npaBa co0-
CTBEHHOCTH JIOJIM CIIOPHOM KBapTHUPHI, TO OHO YAOBJIETBOPEHO HE MO-
KET 10 CISAYIOIUM OCHOBAHUSIM:

1. Cyn uMeeT paBo OTCTYNHTH OT Hadaja paBEHCTBA JOJIEH Cy-
IIPYrOB B UX OOIIEM MMYIIECTBE UCXOS U3 MHTEPECOB HECOBEPILICH-
HOJIETHUX JIeTeH, a TakyKe NMPU HATMYUH 3aCTyKHBAIOLIET0 BHUMAHUS
HHTEpeca OJHOI0 U3 CyNpYIroB, HAIIPUMED, B CIydasx, €ClIU APYron
CYIPYT HE HOIy4aJl JOXO00B 10 HEYBAXHUTEIbHOU IPUIMHAM WU pac-
X07/10BaJI 00IIee UMYIIECTBO CYIIPYroB B yILEpO HHTEpECAM CEMb.

2. I'paxxnanka H.A. BumsskoBa IpocuT B CBOUX HCKOBBIX Tpe-
OOBaHMAX YBEJIMYUTH pa3Mep €€ 10JIU B COBMECTHO HaXKUTOM ¢ A.1O.
BuinsakoBeIM UMYHICCTBE C LECJIBIO 3alIUThl UHTEPECOB HECCOBCPUICH-
HOJIETHETO peOeHKa, KOTOPBI OCTAJICS MPOXKUBATH C MAaTEPHIO.

Kax pa3bsicueno B 11.17 IlocranoBnenus Ilnenyma BepxoBHoro
Cyzna PO ot 05.11.1998 rona Ne 15 «O npumMeHeHUH CyJaMU 3aKOHO-
JIaTeNbCTBA MPH PACCMOTPEHUH JIENI O PACTOP)KEHUH Opakay» B CIIydae
paszena WMyIIecTBa, KOTOPOE SABISETCS OOIIeH COBMECTHOW c00-
CTBEHHOCTBIO CyNpPYroB2,

Cyn cnenys nonoxenusMm 1.2 c1.49 CK P® moxer B 0cOOBIX
ClIy4asix OTCTYIIUTh OT HadaJla paBeHCTBa JoJied cynpyros. IIpussaTs
B pacueT MHTEPechl HECOBEPIICHHOJIETHUX AETEH U 3aCITyKUBAIOIINE
BHUMaHHUSI MHTEPECHI OJJHOTO W3 cynpyroB. [1oj 3acimyxuBarommmu
BHUMaHHUSl HHTEPECAMH OJJHOTO M3 CYIPYroB, CIelyeT OTHOCHUThH He
TOJIBKO CITydad, KOTJa Cynpyr OECIpUYMHHO HE MOJIydasl J0XOJIO0B
00 pacTpaynBai odliee UMYIIECTBO CYIPYroB B yliepd HHTepecam
CeMbH, HO U CITy4au, KOTJa OJIMH U3 CYIPYTOB IO COCTOSIHUIO 370PO-
BbsI NI 110 UHBIM HE 3aBUCAIIIUM OT HET'O O6CTO$ITGJ]LCTBaM KOTOPBIX
HE MMeJ BO3MOXKHOCTH T0JIy4aTh JA0XO0J OT TPYAOBOH AEATEILHOCTH.

OreHrBasi TOBOJ HUCTUIIBI O HEOOXOAMMOCTH OTCTYIICHUSI OT
Hayaya paBeHCTBA JIOJIeH B MHTEpecax HECOBEPIICHHOIETHEN I0UepH,
CyZ HE HalleJ OCHOBAaHHMH JUI OTCTYIJICHUS! OT PaBEHCTBA JI0JIEH cy-

28 MMocranosnenue IInenyma Bepxosroro Cyaa P® ot 05.11.1998 Ne 15
(pexn. ot 06.02.2007) «O mpuUMeHEHHH CyJlaMU 3aKOHOAATEILCTBA MPHU pac-
CMOTPEHHH JIel 0 pacTopxeHuu Opakay // OdHuLuanbHbIi HHTEPHET-MOPTAT
npaBoBoi nH(popmau http://www.pravo.gov.ru, 15.05.2022.
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MIPYTOB B CBSI3U C TEM, UTO UCTHUIIA HE JI0Ka3ajla HaJIMIre 00CTOSATENb-
CTB, IPEeIyCMOTpeHHBIX TojoxeHusMu 1.2 ¢T.39 CK P®. Takum 06-
pa3oM, IIpH pacCCMOTPEHHH 3asBJICHHBIX TPEOOBaHUIA Cy/l HE yCMaTpH-
BaeT HAJIMYKE CYIIECTBEHHBIX OCHOBAaHMHN [T yBenudeHus noiau H.A.
BumaskoBoii B 00111eM UMYIIECTBE CYIPYTOB.

B manHOM ciiydae He OBIIO HEOOXOIUMOCTH MPUMEHATH CT.39
CK PO, Tak kak 00CTOSTENbCTBA, HAPYIIAIOIINX [TPaBa HECOBEPIIICH-
HOJICTHETO peOCHKA HET.

B poccuiickoM 3aKOHOATENbCTBE UMEIOTCS TOCTATOYHO MHOTO
HUCTOYHUKOB, TJ€ MPSIMO WM KOCBEHHO PETYIHPYIOTCS 3allUTa MpaB
HECOBEPIICHHOJIETHET0 peOeHKa MPU pa3BoJIe.

Hampumep, «O030p 3aKoHOAATENhCTBA U CYACOHOW MPAKTHKH
Bepxosuoro Cyna Poccutickoit deneparuu 3a Tpetuit kBaptan 2007
roaa», yreepxkaeHHbI [loctanoBnenuem lIpesuauyma BepxoBHoro
Cyna PO ot 07.11.2007 roma npeaycMaTpuBaeT TapaHTUU HECOBEP-
LIEHHOJIETHUX JIETEH B CIIy4ae pa3Bojia POIUTEICH.

Cornacuo 1.4 ct.31 XXunumnoro konekca PO B coydae mpekpa-
IIEHHSI CEMEWHBIX OTHOIICHUH C COOCTBEHHHKOM >KHJIOTO ITOMETIEHHS
MIPaBO TOJIH30BAHUS TaHHBIM JKUAJIBIM ITOMEIIEHUEM 32 OBIBIIIAM 4JIe-
HOM CEMbU CO6CTB€HHI/IK3 9TOT'0 JXWUJIOT'O IMOMCIHICHHU A HE COXPAHACTCA,
€CITM MHOE HE TPEAYCMOTPEHO COTJIAICHHEM MEXIy COOCTBEHHUKOM
1 OBIBLIUM 4JIEHOM €r0 CEMbHZ,

Cemeiinbiii koziekc P® mpenycmarpuBaet mpaBo peOeHKa Ha 3a-
IIMTY CBOMX NPaB M 3aKOHHBIX HHTEPECOB, KOTOPBIE PEATU3YIOTCS PO-
mutenssMu. CeMelHBIM 3aKOHO/IATENhCTBOM 33 POJUTEISIMU 3aKpPeri-
JieHa 00S3aHHOCTh, HECTH OTBETCTBEHHOCTH 332 BOCIIHTAHHE W Pa3BU-
THE CBOUX JIETEH, 00 MX 3710POBbE, PUINUESCKOM, IICUXOJIOTUUCCKOM,
JlyXOBHOM U HPABCTBEHHOM Pa3BUTHUH JETE.

Brimmeonucannble npaBa pebeHKa U 0053aHHOCTH €0 POUTENEH
COXPaHSIOTCS U MOCTIe PacTOpXKeHUs1 Opaka poaureneii pedenka. Vc-
XOIsl M3 BBIIICU3JI0KEHHOTO JIMIICHHE peOCHKa IpaBa MOJb30BaHUS
KHUJIBIM NOMEIIEHHEM OJHOTO M3 POIUTENel — COOCTBEHHHKA 3TOTrO
MOMEIIEHHUS MOKET MOBJICYb HAPYIIEHHUE MTPaB peOeHKa.

2 YKummmuelit kogexe Poccuiickoiit ®eneparum» ot 29.12.2004 Ne 188-
@3 (pen. or 30.12.2021) // OdunmanbHbI MHTEPHET-TIOPTA NPaBOBOW HMH-
¢dopmarun http://www.pravo.gov.ru, 15.05.2022.
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[loaromy B cmiy ycranosmenHoro CemeiiHoro xonekca PO o6
0053aHHOCTSX POAUTENCH B OTHOLIEHUH CBOUX JI€TEeH MPaBO IOJIb30-
BaHUsI )KUJIBIM IOMEIIEHHEM, HaXOISIIUMCS B COOCTBEHHOCTH OJTHOTO
U3 POAMTENEH, coxXpaHseTcss 3a PeOCHKOM M IOCie pPacTOp KEHUs
Opaka ero poauTemnei.

Panee, Bepxosnsrii Cyn PO npuaep:kuBancs HHOM TOYKH 3pe-
HUS, COTIACHO KOTOPOH, peOCHOK sl OJHOTO M3 POTUTENECH mocie
pacTop:xeHus Opaka siBJsieTcs ObIBIIEM WICHOM ceMbH. B wacTHOCTH,
B OZIHOM M3 «0030pOB» yKa3bIBAIOCh CICIYIOLIEE: «B CIIy4ae, €CIIU pe-
OCHOK IO IOTOBOPEHHOCTH POJTUTENICH OCTAJICS MPOKUBATH C TEM M3
ponuTeleli, y KOTOpOro B COOCTBEHHOCTH KUJIbsl HEe uMeeTcst. OH sB-
nsieTcs OBIBIIMM WICHOM CEMbH COOCTBEHHMKA JKMJIOT0 TOMELICHUS U
MOJJIC)KHUT BBICEIICHHIO BMECTE C OBIBIIMM CYIPYTOM.

Pa3zBuTre mHCTHTYTa OpayHOro AOorOoBOpa TpedyeT 3¢QeKTHB-
HOTO NPaBOBOTO MEXAaHW3Ma, KOTOPBIA 00ECIEYUT YETKOCTh U IOJI-
HOTY €ro peryiaupoBanus. Mcxoas u3 aHaiau3a rpaXxJaHCKOro, ceMeil-
HOTO 3aKOHOJIATEIbCTBA U CYNEOHOW TMPAKTUKH MOMHO BBISBICHBI
po0ebl U NPOTUBOPEUUS 110 BOIPOCY PETYIMPOBAHUS OPadHOro J0-
roBOpa, 4TO YCJIOXKHAET €ro IpakThiyeckoe npumeneHue. Ilepcrexk-
THUBBI COBEPLICHCTBOBAHMSI MPAaBOBBIX OCHOB pealn3alii OpavyHOro
A0T0BOpa BUAATCA B pCHICHUH BbIIIICYKa3aHHBIX HpO6JIeM.

Taxum 006pa3oM, CyIIEeCTBYET MHOKECTBO IIpo0eIoB B cepe mpa-
BOBOTO PEryJIHpOBaHMs OpauHOro A0roBopa. JlaHHbIe BOIPOCH OCTa-
F0TCS JUCKYCCHOHHBIMH U JIO KOHIIA HE HCCIIEJOBAaHHBIMH. 3aKOHO/1a-
TesbHas 0asa, peryiupyromas OpayHblii JI0TOBOp, TaKKe HemocTa-
TOYHO pa3paboTaHa u TpedyeT coBepiieHcTBOBaHuA. Ho, HecMOTps Ha
9TO, OpauHBIil JOTOBOP SBJISIETCS BecbMa 3(PQEKTHBHBIM CPECTBOM
IIpHU 3aIUTEC UMYIICCTBECHHLBIX ITPpaB CYIIPYTOB.
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MAaTEPUHCKOI'0 KalmuraJja
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AnHomayusi: 8 OAHHOU cmamve paccCMOmpeHvl AKMYAlIbHbLE NPO-
O1eMbl BPABOBO2O PecyIUPOBAHUSL NPEOOCHABLEHUsL U UCHOTHEeHUs M-
MEPUHCKO20 Kanumana u HameueHvl nymu ux peueHusl.
Knrouesvie cnosa: mamepunckuil kanumar, cemeunvlii Kanumar,
npagosoe pe2yruposanie, npeoocmasierue, UCHOIHeHUe, npobiembl,
coanawienue 06 onpedeyieHuu OoJell.

Legal regulation of the provision and execution of maternity
capital

Resume: This article discusses the current problems of legal reg-
ulation of the provision and execution of maternity capital and outlines
ways to solve them.

Key words: maternity capital, family capital, legal regulation,
provision, execution, problems, size.

*k*k

IIpaBoBoe perynvpoBaHHWe MaTE€pUHCKOTO KamuTtana B Poccum
npencTasisieT co0oi popMy ToCyAapcTBEHHOH MOAEPKKHU, PEAHa-
3HAYEHHYIO CEMBbSM Ha OIPEJEIeHHBIX yCIOBHIX. BTOpoe Ha3BaHne
MaTEPUHCKOTO KaluTalla — 3TO CEMEWHBIN KalmnTai, JaHHBIE TIOHATHUS
paBHO3HAuHBL. XOTh 3TOT BHJI IIOMOIU M HA3bIBAETCSA MAaTEPUHCKUM
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KaIlUTaJIOM, HO IIPaBO HAa HETO UMEIOT HE TOJIBKO MATEPH, HO U OTLIBI —
IIPU OIIPEJETICHHBIX YCIOBHSAX.

[IpaBoBOE perynupoBaHHe MAaTEPHUHCKOTO MM CEMEHHOTO Kamu-
Tajna, Ae¥ictByromas B Poccun yxe 15 ner, mperepreno cyliecTBeH-
HBIE H3MEHEHNs1, KOTOPbIE KOCHYJIUCH Pa3PEIICHHBIX eJIel HCII0Ib30-
BaHUs CPEICTB roCyIapCTBEHHON MOAEPKKH, a TAKOKE JPYTUX HE Me-
Hee BaKHBIX aCIIeKTOB peann3aliu nporpammel. HecMoTpst Ha To, 4TO
B Poccum mocnenoBatenbHO NPEANPUHUMAIOTCS MEPbI MO TOBBIIIE-
HUIO POXXKIAEMOCTU U COKPAILIEHHIO CMEPTHOCTH, AeMorpadudeckas
CUTYyalus B CTpaHe 0060CTpsieTcs B CHITy OOBEKTHBHBIX IPHYHH.

JanHas Tema sIBISIETCSl aKTyalbHOM, TaK KaKk MPaBOBOE PETYIIH-
pOBaHUE MOJYUYECHUSI MAaTEPUHCKOTO (CEMEHHOT0) KanuTana HOMOTraeT
CTHUMYJIMPOBATh YBEIMUEHHE POKAAEMOCTH HACEICHUS, YTO B HACTOSI-
mee BpeMsi SIBISACTCS OJHOW W3 MPUOPHUTETHHIX 3aiad HaIIero Tocy-
nmapctBa. B exxerogHoM mocnanun deneparbHOMY COOpaHHIO TiaBa
rocyJapcTBa Aaj MOHATh, YTO HEOOXOOUMO CKOPPEKTHPOBaTh (hak-
TOPBI, BIUSIONINE HA TIOBBIIICHUE POKIAEMOCTH.

MartepuHckuii (CEMEWHBIN) KamuTai - 3TO Mepa TOCyIapCTBEH-
HOH MOJAEPKKU ceMel, B KOTOophIX: B nepuon ¢ 1 suBapst 2007 roga
o 31 aexadbps 2026 roga pouics WK ObUT YCBIHOBJICH BTOPOi#t (Tpe-
TUH ¥ ocTeyonuii) pedeHok; mudo HaunHas ¢ 1 staBapst 2020 roga
ponwics (ObLT yCHIHOBIIEH) TIEPBEIA pedeHok. MaTtepuHckuil (cemeii-
HBII) KaluTall HAMpaBlieH Ha CO3JIaHHE YCJIOBHUi, 00eCIIeYrBatOIINX
CEMBSIM JIOCTOWHYIO KHU3Hb, TOCPEJICTBOM IMPEIOCTABICHUST BOZMOXK-
HOCTH YJIyYLICHUS KIJIUIIHBIX YCIIOBHH, MOTY4YEeHHUs] 00pa30BaHuUs pe-
OCHKOM (JIETHMH ), COIIMATFHON aJaNTalliy ¥ MHTETPAIlUH B 00IIECTBO
JeTeH-UHBAIMJIOB, a TAKXKe MOBBIIICHNST YPOBHsI IEHCHOHHOTO 00ec-
TIeYEHUsI JUTS KEHIWH, POAUBIINX (YCHIHOBHBILHUX) BTOPOTO peOeHKa
U TIOCIIEAYIOIINX AETEH.

IIporpamma marepuHCKOrO KamuTana, cozfaHHas B 2006 roxy
JUISL YIYYIIEHUS CUTYallMd C POXKIAEMOCTBIO B TOCYIApCTBE, IMPO-
sBUJIa ce0s Kak BechbMa yCIeIIHasl, II03BOJUBILAS JOCTUTHYTh CBOCH
TJIABHOH 1IeJH — IPOCTHUMYJIUPOBATh CEMbU Ha MOSIBJICHUE Y HUX BTO-
POT0 ¥ K&XKJIOT0 TOoCIenyromero pedenka. [1o mpoIiecTBuy mouTH Je-
CSITH JIET C MOMEHTA, KOT'JIa Havyajlach IporpaMMa M Ha4dajii BblIaBaTh
MaTEpUHCKUI KamuTall, OHa IpeTepIesa HeKoTopsle n3MeHeHus. OHu
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TOJIBKO YJIYYIIMJIA BO3MOKHOCTH €€ HCIOJIb30BaHMs (HallpuMep, pac-
LIMPEH IepeueHb BO3MOXKHOCTEH /17151 UCTIOJIB30BaHUS CPENICTB). 3aKO-
HOJaTeJbHOE PETyNHpOBaHKE, MPOLLIO MYyTh yCOBEPILIECHCTBOBAHNS,
9YTOOBI pa3pelleHre BCeX CIIOPHBIX BOMPOCOB B Pealn3alluy CepTU(H-
KaTOB OCYILECTBIISUIOCH T'OPa3o Jierye.

Amnanu3 3apy0eKHOro OIIbITa IPeA0CTABICHHUS U HCIIOJHEHUS Ma-
TEPUHCKOTO KaluTalla IIOKa3aJl, YTO KaK TAKOBOW MAaTEpUHCKHIA KaIH-
TaJl CyLIECTBYET TOJIbKO B benopyccuu. B ctpanax EBpornbl Beimiauu-
BalOTCs TONLKO JAeTckue mocoousi, B CIIIA Takue moco6ust BOoOIIe OT-
CYTCTBYIOT.

Enunrie npaBuia odopmiteHust U pacropsbkeHus: GeaepaabHbIM
MaTEPHUHCKUM KallUTAJIOM YTBEp)KIeHbl DenepanbHbIM 3aKOHOM OT
29.12. 2006 Ne256-D3 «O n0TONHUTENBHBIX MEpax rocy1apCTBEHHOMN
noajepKKku ceMeil uMmeromumx aeteiin’. Takxe Kaxkblii cyObekT PD
BIIPaBE YTBEPKAATh COOCTBEHHbBIE MEPHI NOANEPKKHU TPAXKAAH, B TOM
YHUCIIE PErHOHANbHBINA MaTepUHCKUI KanuTai. Ha naHHbI MOMEHT Ta-
KH€ HOPMATHUBHBIC aKThl MPHHATHl U JEHCTBYIOT B 74 permoHax
cTpaHbl. B HeKoTOpBIX cyOBhekTax PD mporpamMmma peruoHaIbHOTO Ma-
TEPUHCKOT0 KallUTajla y)Ke NMpeKpalleHa, OHAKO CEMbH BCE €Ile MO-
T'YT PacropsAUTECS BBIICICHHBIMH CPEJCTBAMH.

Pasmep marepuHCKOro (CeMEWHOro) KamuTanaa Ha IepBOro pe-
oenka B 2022 roxmy cocrasisiet 524,5 Tric. py0ieii, Ha Broporo — 693,1
ThIC. pyOJIeH, eClii ceMbsi He TIOJTydalia MATepUHCKHH (CeMEHBI) Ka-
MUTaJl Ha mepBoro pedeHka, u 168,6 Thic. pyoOiel, eciau ero odopm-
msana. C 1 suBaps 2022 rona AeHCTBYET 3aKOH, COTJIACHO KOTOPOMY
MaTEPUHCKUHN KalluTajl HHIEKCUPYETCs 0 (paKTHIeCcKOoH, a He MO Mpo-
rHo3HON nHGUsIUH. CpecTBa MAaTEPUHCKOTO KAllUTalla MOTYT OBITh
MOJTHOCTBIO WJIM YacTUYHO HAaNpaBlieHbl Ha: 00pa3oBaHUE [ETEH;
VIIy4IIeHHE XUJIUIIHBIX YCIOBHHM CeMbH; (OPMUPOBAHHWE HAKOIH-
TEJBHOW YaCTH MEHCHH MaTEePH; CONMAIBHYIO aJIallTalrIo U HHTETrpa-
LKI0 B 00IIeCTBO JeTei-uHBaIMI0B. KpoMe TOro, ecinu ceMbsi COOT-
BETCTBYET HEKOTOPHIM YCJOBHSM, M3 CPEICTB MATEPUHCKOTO KalH-
Tana MOXXHO O(OPMUTH €KEMECSUHYIO BBIMJIATY.

30 ®enepansueii 3akoH oT 29.12.2006 Ne 256-®3 (pexn. ot 30.12.2021)
«O JONOJIHUTENBHBIX MEpax roCy/JapCTBEHHON MOIJIEPKKH CeMel, UMEero-
mux jperei» // OduumansHbii MHTEPHET-MOPTAN NpaBoBOH MH(opMannu
http://www.pravo.gov.ru
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Crnenyer npuBiiedb BHUMAHUE K U3YUEHHUIO CIIOCOOOB MOIICHHHU-
gecTBa B chepe MaTepUHCKOTO (CEMEHHOr0) KaruTaia, 9To MO3BOJTUT
Ha OCHOBaHMHU TONy4YeHHOW HWH(popManuu co3gath 3(h(eKTUBHBIE
CpeACTBa, MPUEMBI U METOBI PACKPBITHS U PACCICAOBAHHS MIPECTYII-
HbIX JesHui. [To3ToMy KauecTBeHHAs! OpraHu3alusl JAHHOU MEpBI CO-
LUaJbHON MOJAEPKKHU B HJI€ane CHU3UT KOJIMYECTBO MOIIEHHUYECKUX
CXEM M MOBBICUT YPOBEHb YHCIIEHHOCTH POKIAEMOCTH.

K coxxanenuro, Ha CErOAHSIIHANA I€Hb OTCYTCTBYET YETKOE Ipa-
BOBOE PEryJIMPOBaHHUE MIPABOOTHOIIEHUH B 00JaCTH MCIOIb30BAHUS
MaTEpPHHCKOT0 (CeMEeWHOro) KamuTaja B cooTBeTcTBUH ¢ Denepaib-
HBIM 3aKOHOM «O JOTOJTHUTENHFHON MOJAEPIKKE CEMEH, HMEIOIINX JIe-
TE».

I/ICXOZIH N3 CUCTEMHOI'O TOJIKOBAHUA ITPABOBLIX HOPM, PEIJIaMCH-
THUPYIOLINX HCIOIb30BAHUE CPEACTB MAaTEPUHCKOTO (CEMEMHOTO0) Ka-
MUTaja, CyIECTBYET OCTATOUHO YCTOHUMBAs IPABOBAs MMO3ULIMSA, YTO
JIMIA, YKa3aHHbIE B 00s3aTeIbCTBE, UMEIOT IIPAaBO TpeOOBaHUS Iepe-
Ja4yu UM JOJIM B JXKUJIOM MMOMEIICHUN C MOMCHTA IIECPCUNCIICHUA Ilen-
cuoHHBIM (hoHIOM Poccuiickoit Denepanuu U, COOTBETCTBEHHO, TI0-
JIy4EHUS CPEeICTB MaTEPUHCKOI0 (CEMEHHOI0) KaluTajla yKa3aHHbBIMU
YJieHaMU CEMbU Ha PUOOpPETeHUE (CTPOUTEIBLCTBO, PEKOHCTPYKIIUIO)
JKUJIOTO TOMeIeHus. D10 moarBepxkaaeTcs «O030poM cyneOHOM
MPAaKTUKU 110 JeJlaM, CBSI3aHHBIM C peayln3aliell npaBa Ha MaTepHH-
CKUH (ceMeNHBIN) KanuTam, yTBepkaeHHbIM [Ipesnanymom Bepxos-
noro Cyna P® 22.06.2016 r.3.. Bmecte ¢ Tem mpaBo coGCTBEHHOCTH
Ha >KWJIO€ TIOMEILEHNE Y TaKuX JIMII COTJIaCHO COIVIAIIEHHUIO 00 ompe-
JeNICHUH J0JIe BO3HUKAeT ¢ MOMEHTa I'OCyAapCTBEHHOH perucrpa-
IIUH.

CyOBeKTHBIN COCTaB COTJIANICHUS 00 OTIPEICTICHUH TOJIeH BKITIO-
JaeT B ce0sl CICAYIOLINX WICHOB CeMbH: MaTh JieTeH, ee cymnpyra (po-
ouTens pebeHKa ¢ pOXJICHHEM KOTOPOTO CBS3aHO MpPEJAOCTaBICHUE
MAaTEepPUHCKOTO (CEMEHHOT0) KamuTaia), AeTei, 9TO TMOATBEPIKIAeTCS
no3uiet Koncturynuonsoro cyna PO.

31 O630p cynebHOH MPakTUKM IO JeNiaM, CBA3aHHBIM C peanu3alueit
IIpaBa Ha MaTepPUHCKUH (cemelHbIN) KanuTan (yTB. [Ipesunnymom Bepxos-
Horo Cyna P® 22.06.2016) // OduumansHelii HHTEPHET-TIOPTAT TIPABOBOM
nHdopmanuu http://www.pravo.gov.ru
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Jns cornmamenust o0 onpeneieHus I0Jeil 3aKOHOM He TMpemay-
CMOTpeHa 00s3aTeNbHasl HOTapuaidbHast opMa, HO TpaKJaHe MOTYT
OpUaaTh MO CBOEMY JKEIaHUIO HOTApHaJIbHYIO (QOpMy I AaHHON
CHIEJIKH, TIOCKOJIbKY TOJIBKO HOTAPUYC SABJISIETCS FAPAHTOM 3aKOHHOCTH
W JIeHCTBUTENLHOCTH CHICIKH U CMOXET OKa3aTh He0OXOJUMYIO KBa-
TUQUIIMPOBAHHYIO TIOMOIIb. BMecTe ¢ TeM, eciu sl puoOpeTeHHs
(cTpouTenbCTBa, PEKOHCTPYKIIMHN ) JKHUIIOTO TOMEIICHUsI OBLTH UCTIOJb-
30BaHbI IOMUMO CPEJICTB MATEPUHCKOTO (CEMEHHOT0) KartuTaa uHbIe
JICHEXKHBIC CPEZICTBA (JICHEKHBIEC CPEJICTBA CYNPYTOB, KPESAUTHBIE (3a-
€MHBIC) CpeICTBA) corianieHue 00 onpeaeIeHuH J0Ield MOXKET BKITIO-
4aTh B ce0sI JIEMEHT OpavyHOr0 JOTOBOPA, KOTOPBIH MOICKHUT 005132~
TENILHOMY HOTapUaJIbHOMY yIOCTOBepeHHuIo. JKuioe momeneHue,
npuoOpeTeHHOe B mepuoj Opaka Cympyramu € HCIOJB30BaHUEM
CPEICTB MaTEPUHCKOTO (CeMEHOr0) KanuTaia, B cuiy cT. 34 Cemeit-
HOTO Komekca P® sBiasercs WX COBMECTHOW COOCTBEHHO-
cteio. Tompko 6paunbM qoroBopoM coriacHo cT. 40 CK PO cympyru
MOTYT U3MEHHUTh 3aKOHHBIN PEKUM UMYIIIECTBA CYIPYTOB: PEXKHUM 00-
el COBMECTHOW COOCTBEHHOCTH Ha peXHM OOIIeH 10JIeBOil co0-
cTBeHHOCTH. Takum 00pa3om, TakoW CIIOKHBIM JOTOBOp yI00€H,
MPEeXJie BCETo, TEM, YTO BCE JKUIIOE MTOMEIIeHUE OyIeT HaXOAUThCS B
o01el 101eBoit COOCTBEHHOCTH YICHOB CEMbH, BKIIOYAs CYIPYTroOB, a
HE COJIEPKATh CMEIIAHHBIN PeXHUM O0Iel COBMECTHON COOCTBEHHO-
CTH CYNPYroB M OOIIEH JO0JEBOW COOCTBEHHOCTU YWICHOB CEMbH,
BKITIOYAasl CYNPYroB, Ha CPEJCTBa MAaTEPHHCKOTO (CEMEHHOro) Karu-
Tana®,

B cornarienun 06 onpeneneHUH JOJeH Mpyu ONpeeTICHUU pas-
Mepa JI0JeH JINI, KOTOPbIEe UMEIOT MPaBO HA JOJIO B MPHOOPETEHHOM
(OCTpOEHHOM, PEKOHCTPYHPOBAHHOM ) JKMJIOM MTOMEIIEHUH, HE00XO0-
JIMIMO YYHTBIBATh, YTO 3aKOHOAATEIILCTBOM MPE3IOMUPYETCs (MPeo-
JIaraeTcst) paBeHCTBO JIOJIEH ATUX JIHIL B YACTH CPEJCTB MATEPUHCKOTO
(cemeitHOTr0) KamuTanza MOCKOJIBKY 3TO OIO/KETHBIC ICHEKHBIE CPell-
cTBa. BMecTe ¢ TeM B coralieHud MOKET HMETh MECTO OTCTYIUIEHHUE

32 Bpeika, .M. YronoBHO-NPaBOBOil ¥ KPUMMHOJIOTHYECKMIT B3I Ha
MOIIEHHUYECTBO B KIWIMIIHOW cepe mpu BhIIIATE MATEPHUHCKOTO (CeMeii-
Horo) karurana/ .J. bpeika, H.I. Bonsanmaposa // 3akon n npaso. —2021.
—Ned4. - C. 80
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OT 3TOr0 IPaBWJIA U AOJIM MOTYT OBITh IepepacrpeneseHbl Ho-apy-
roMy, IpU 3TOM J0Js1 HECOBEPIICHHOJIETHUX JETEH HE MOXKET OBITh
yMeHbIlIeHa 0e3 TpeIBapuTeNIbHOIO COTJIacHs OpraHa ONeKH U Iore-
ynuTenbcTBa. TakuM 00pa3om, pazMep 10Jiei Inuia, OIyYHBILETO cep-
TU(UKAT, €ro Cynpyra, 1eTei (B ToM 41cIIe IEpBOro, BTOPOro, TPETh-
ero peOeHKa 1 TOCIeyIOIINX JeTe) OMPeIeNsIeTCsl COTJIAIeHneM 00
onpeeIeHun 10J1ei®,

Heo6xonnumo coBepIieHCTBOBAaTh IPAaBOBOE PErYJINPOBAHUE Mpa-
BOOTHOIIIEHUH B 00JIACTH UCITOH30BAHUS MAaTEPUHCKOTO (CEMEHHOT0)
KamuTana B cepe HOTAPUAIBHOTO COTJIAIICHUS BBIACICHUS JOJEH
MPU KUCTIOJIB30BAaHUM CPEJICTB MATEPUHCKOTO (CEMEHHOTO) KamuTaia
Ha yJIy4llIeHHe XWINIIHBIX ycioBuid. Kpome Toro, Hy>XHO yperynupo-
BaTh BOIIPOC B Cllyyae cMepTH Biajensla ceprudukara. [Ipeanara-
eTcs mepeaya JaHHOTO cepTudurKaTa B Cliydyac CMEPTH JOBEPEHHBIM
nnnaM. CiMcoK JOBEPEHHBIX JIML HEOOXOAMMO BKIIIOUHUThH B KAYECTBE
00513aTeIHHOTO (OTJIEIBHOTO0) JOKYMEHTa, HEOOX0IUMOTO TIPH To/1aue
3asIBJIEHUS] HA MaTepUHCKUH (CeMEeIHbIN) KanuTall, 3anpaniiBacMoro
TeppuTOpHaANEHBIM opranoM [IDOP i MHOTO(YHKITMOHATHHBIM TIEH-
TPOM, €CJIH 3asiBI€HUE ObLIO IOAAHO Yepe3 Hero. Taxke ciaenyeT mpu-
BJICYb BHUMaHHUE K U3yUYCHHUIO CIIOCOO0B MOIIICHHUYECTBA B chepe Ma-
TEPUHCKOTO (CEMEWHOT0) KalnTasa, YTO MO3BOJIUTH HA OCHOBAHHH T10-
JydeHHOU nHpopMaLuu co3aath 3¢ GEeKTUBHBIE CPEICTBA, IPUEMBI U
METOABI PACKPBITUS U PACCIIEI0BAaHUS IPECTYIHBIX AestHUM. [ToaTOMy
Ka4eCTBEHHAsl OpraHu3alys JaHHOW MEPbI COUUAIBHON MOJEPKKHU B
ujease CHU3UT KOJIMYECTBO MOLICHHHYECKHX CXEM M IMOBBICHT ypO-
BEHb YHCJICHHOCTU POKIaEMOCTH.

Takum 00pa3oM, Ka4eCTBEHHAs] OpPraHu3alusl U MPaBOBOE PETy-
JIUPOBAaHUE HCIIOJIB30BAaHUS CPEICTB MAaTEPUHCKOTO (CEMEWHOTr0) Ka-
MUTaja CHU3UT KOJIMYECTBO MOLICHHHYECKHX CXEM M MOBBICHUT YpO-
BCHb YUCJICHHOCTHU POXKIAEMOCTHU.
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